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THE WEST VIRGINIA WATER POWER ACT
JAMES W. SIMONTON*

In this state and in the whole nation there is at present an increasingly great interest in the possibilities of the development
of potential water power. The utilization of this resource has been
neglected for a long time, and the importance of water power to
the early pioneers has been largely forgotten. During the early
development of the country the settlers ground their grain, sawed
their lumber and did many useful things by means of the water
power in the streams. The small streams which could be found
nearly everywhere, sufficed for the modest needs of the people
of that time. The development of the country and rapidly increasing population gave rise to a demand for more power than was
to be had from the streams near commercial centers. The defect
of water power was that it was usually available in considerable
amounts in rugged regions which were remote from the towns,
cities and industrialized communities, and there was no means of
transporting the power to the places where there was demand for
it. Consequently the use of steam for producing power eclipsed
water, for the steam plant could be located where power was needed and fuel was abundant. For a long period there was little interest in water power and relatively little use made of it because
its use was not commercially profitable, though there were always
some more or less idealistic persons continually bewailing the
blindness of man, and the waste resulting from failure to use this
alleged cheap form of energy bountifully provided by nature.
'Professor of Law, West Virginia University.
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The fact was water power was not commercially profitable in
most regions. The development of better methods of utilization
of water power and the perfection of means of transmitting
electric energy produced from water power over long distances
has brought about a change. Power can be converted into electric
current and that current transmitted to the places where there
is a demand for it. Here lies the basic reason for the present
interest in water power.
Water power is produced from the force of the flow of the
current of streams, and is to be had in considerable quantities
only in hilly or mountainous regions where the streams are swift,
The flow of the streams is constantly renewed by nature. Advocates of development of water power are constantly arguing that
here is energy simply going to waste, and we are woefully inefficient because we have not utilized this energy so beneficently
provided. Stories are circulated as to how Italy, Scandinavian
Countries and other nations are using their "white coal" and
thus necessitating less importation of black coal.
This talk of
a great undeveloped natural resource and "white coal", with rosy
stories of places where it has been developed, has lead to an exaggerated idea in the public mind of the importance of water
power development, and also an erroneous idea as to the cheapness
of current produced by means of water power." Statements that
electric current can be produced in West Virginia more cheaply
by means of coal than by water power are not half believed.
However, this does not mean that it does not pay to develop water
power in this state at the present time, nor does it mean we should
I I 'Cheap water power' is a term which occurs again and again in the
daily press, in public discussions, and in popular magazines .....
.One
of the arguments most frequently advanced is that the water powers, if
harnessed, would save many thousands of tons of coal.
This is true, but
before accepting the statement that non-use constitutes economic waste it is
pertinent to inquire into the meaning of the word 'waste' used in this connection."
WALTER H. VoSxuIL, THE Ecoxoics oF WATER PowER DEVFLOPMENT, p. 26-7.
2Under favorable conditions the cost in this state of steam developed current is less than that from water power, but what most of the public seem
always to forget is that the original cost of producing electric current at
the plant is a minor item in making up the price the consumer has to pay.
The ordinary consumer pays many times the net cost of producing current
at the plant.
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not provide for its development? We ought not lightly conclude
that we are wasteful and inefficient unless we have immediate
development." We may find after we have developed the best of
our potential water power that we were wasteful and inefficient
in permitting it as we did.
3A steam plant is most efficient when operating at near its full capacity,
and at times during the day when the load is light extra boilers must be kept
in readiness for the peak loads. Furthermore, it takes time to increase the
output to take care of increased demands during each day.
On the other
hand the turbine water wheel can be kept idle with little cost and can be
turned on and up to full capacity in less than a minute.
Perhaps water
power in considerable quantities is most advantageous when the current can
be turned into extensive transmission lines covering a large area.
That is
precisely the condition at the Cheat River project recently licensed.
The
licensee operates extensive lines in several states all interconnected.
The inference is that the current derived from this water power will be
used to take care of excess loads over a wide area, and most of it will not
be used for development of local industries as has been asserted, and as has
been found and stated as one of the advantages which will come to this
state from this license.
These advantages are set out in glowing terms
on page 12-3 of the opinion of the commission granting the Cheat River
license. But it would seem that the electric current there developed would
rather tend to develop industrialized communities in Pennsylvania which are
very near this Cheat River Project, rather than produce any great development of the rough, rugged Cheat River territory. It must be remembered
that Cheat River and the branches of the Potomac are located very near
industrial communities of sister states and not so near those of this state.
Hence the water power in the north of the state stands on a very different
footing from that in the southern section, where there are no large markets
in sister states near enough to be economically supplied.
Therefore the
fact hydro-electric development has brought about the location of new
industries near Charleston, does not mean that the same thing will occur
in the northern part of the state.
In fact a like development in the north
is unlikely to occur.
'It is just as proper to argue we ought to erect large windmills because
here is a large free source of power which we are by reason of great inefficiency permitting to go to waste.
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The revival of interest in water power has produced an increasing stream of legislation on the subject. The apparent theory of
much of this legislation, including that in our own state, is that
here is a natural resource belonging to no private individual which
the state in its sovereign capacity may dispose of.
Consequently
we find in these acts declarations that the water energy shall all
be under the control and supervision of the state or that the water
power is declared to belong to the state or like expressions.' This
idea that here is a resource belonging to the people seems to have
been accepted by legislators and most lawyers without serious
question, though it is certainly gravely questionable, judging from
decided cases, and would have been regarded as unsound by the
bar of forty years ago. There is not room in this report for any
extended discussion of the important question as to whether there
is here a resource, namely the flow of the current of streams, which
belongs to no private person or persons and therefore belongs to
the people, on analogy to things like wild animals, or whether this
"All water power in this state suitable for the purpose of producing power
for all lawful purposes, is and the same is hereby declared to be inherent in,
and a part of the public domain, and shall vest in and be for the use of
the State of Arkansas, and the people thereof, and for its use and their
benefit." Aim. DiG. STAT. (Suppl. 1927), § 10458b.
"In order to conserve and utilize the othcrisc wasted energy from the
water powers in this state, it is hereby declared to be the policy of the state
to control the waters of the state and to encourage the utilization of the
power resources in this state to the greatest practicable extent."
VA. CODE
ANx. (Supp. 1928), § 3581 (1).
Ch. 60, § 1 of Maine Statutes forbids the exportation of electric energy
produced from water power. Ch. 280 Acts of 1929 is an elaborate scheme for
the sale and exportation of surplus electric current under the strict control
of a commission.
That our public service commission holds that the state has a proprietary
interest in the current of our streams clearly appears from its language on
page 21 of its recent opinion on the application for a license in Cheat River:
"The interest of the people in the rivers and streams of 'est Virginia is
vested in the state as a trust for the benefit of its citizens.
Such
proprietorship on the part of the people and such trusteeship on the part
of the state did not emanate originally from any claim of the citizenry, any
Act of the Legislature or any provision of a Constitution made by the
people. They date from the days of the Divine Right of English Kings
when by the simple device of royal prerogative the beds of flowing waterways were the property of the English Crown.
By force of arms King
George's title to the then water ways in the then colony of Virginia was
transferred to the people of that colony and their descendants, where it
would remain unimpaired today except for such control of navigation by the
Federal government as was impliedly ceded it by the inclusion of the commerce clause in the Federal Constitution."
For a similar dictum by the
Supreme Court of Appeals see note 21 infra. See Mr. Weil's article, Camparative Development of the Lawo of Water Coutrses, (1917) 6 CAL. L. REV.
245, 342, for an accurate statement.
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alleged force of current, is now private property of those who own
the lands along the streams.' The decision of this question obviously has a vital bearing on the extent of the power of the state over
its potential water power. If this flow of the current of the stream
is the property of the state, then the state may impose any conditions it pleases on its disposal. It may even forbid development of
water power altogether. If the right is private property of the
riparian owners, then the state's power is limited to its control
through the granting of franchises to utilities which are given
the benefit of the power of eminent domain, plus its power of control over streams under its police powers, navigation and fishing. For example, under the first theory the state could forbid
the export of any current developed from this water power, but
under the second theory if it attempted this, a grave question of
constitutionality would be raised, not dissimilar to that raised
under the so-called Steptoe Act some years back.'
Prior to 1913 there had been no legislation in the state affecting water power except the so-called Mill Acts and certain sections
as to obstructing navigable streams.8 The history of the Mill Acts
is a long one.' They originated during the pioneer times when
water power was a thing of vital importance to the people. Under
these acts mills could be established and the power of eminent domain was given to secure sites for dams and flowage rights above
the dams. The mill was compelled by law to grind for all who
brought grain and the maximum toll was fixed by statute. Here
was an early example of a public utility. Mills still exist which were
so established and mills could be established today in this state
under these acts.
0The inference from decisions is that a riparian owner of laud on both
sides of a non-navigable stream has the right to erect a dam and back up
water so far as his land extends and may use the force of the entire flow of
the current. If this is true then it would seem to follow there is no proprietary
interest of the public in the force of the current but that interest belongs to
the riparian owners along the stream. See FRNHimi, VATERS, 2537. "But a
riparian owner has a right, without license, and as appurtenant to the ownership of the bank, to construct across a floatable stream, a dam which does
not obstruct or interfere with the navigation of the stream for the purpose
for which it is navigable." GOULD, WVATERS (3rd ed.) 206.
7See note 23 infra.
8
See W. VA. CODE, Ch. 44, § § 29-38.
%The first Virginia Mill Act was passed in 1705. 3 Hennings Stat. 401.
The statute was developed from time to time and the power of eminent domain was given to one desiring to establish a mill under these acts, and the
maximum rates to be charged were fixed, and the mill required to grind for
all the public alike, thus making such a mill a public utility.
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In 1913, the year the Public Service Commission Act was passed
and the Public Service Commission created, a comprehensive
Water Power Act was enacted." This was superseded in 1915 by a
new act.' This act of 1915 places the duty of administration in
the public service commission whereas the former act designated
the board of public works. But perhaps the vital difference between the two was that while the act of 1913 provided for a preference in the state and people as to the use of the electric current
produced, that of 1915 required the licensee to agree that the state
might regulate sale and control of current even to the extent of
requiring all of it to be used within the state."
Probably this
provision created an uncertainty which was one reason why little
hydro-electric development took place under it during the fourteen years it remained in force. In 1929 a new act was passed
which superseded the act of 1915."
The experience of the brief
period it has been in effect has shown that it at least encourages
the securing of licenses for such development.1'
This new act
may be as much too favorable to the licensees, as the former one
was unfavorable.
The general opinion today undoubtedly is that this state has in
its potential water power a natural resource which ought to be
developed and the power utilized. This seems the general opinion
with little or no consideration as to whether this power ought to
be developed in West Virginia as conditions are at present. It is a
grave question whether development here and now is for the
economic and social good, but both the utilities, who would like to
10

Acts of 1913, Ch. 11.
"Acts of 1915, Ch. 17.
Compare Acts of 1913, Ch. 11, § 19 and Acts of 1915, Ch. 17, § 15.
Acts of 1929, Ch. 58.
" 4After a year and a half one license for the Cheat River project which
it is alleged will eventually cost over $100,000,000 has already been granted
and an application for two large dams in the southern part of the state

is pending.
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develop, and the populace who may be laboring under delusions
of cheap electricity, desire encouragement of such development."
Among those who favor the immediate development of the potential water power there is great difference of opinion as to how,
and by whom, and upon what terms and conditions this should be
done. At one extreme are those who believe it should be retained
and developed by the state. It is believed these are not numerous
for the demand for public ownership of utilities has never been
strong. At the other extreme are those who insist that development
be encouraged, even though the resource be given to some large
corporation at a nominal price, on condition it agrees to make the
necessary improvements. These seem numerous but among them
are all those interested in the utilities which will or may benefit
from such a policy of the state. Between the extremes are those
who assert reasonable development can be sufficiently encouraged
though the state reserves to itself and to its people the possibility
of adequate compensation for the privileges granted. These view
the operations of the present act with alarm, citing the history
of other great natural resources, the development of which was
encouraged.' At any rate there is a wide difference of opinion as
to how the potential water power of the state ought to be developed, with too little consideration as to whether in a coal producing
state like this, it is wise to give development of hydro-electric power
That the present
too much encouragement at the present time.
act is extremely favorable to the licensee there can be no question.
25Hydro-electrie energy is a competitor of energy produced from the use
of coal. Few in West Virginia would seriously advocate that we ought to
save the coal for the future use. True the ultility which secured the license in
Cheat River alleged an intent to build the certain proportion of steam plant
capacity for use with water power and the opinion of the commission gave
the impression they thought the coal industry would benefit, but it does
seem since steam production is as cheap as coal, there is something wrong
Why a market for current will develop faster if we have this
with this.
license granted is not explained. That utilities can supply from steam plants
So just how this
all the demand and will do so is not denied.
hydro-electric development is going to compete with steam plants,
and at the same time cause more steam plants to be used than would be
the case without the water power does seem a little hard to demonstrate.
The
There is no great claim electricity will actually cost the consumer less.
writer repeats, it is a grave question whether water power development
ought to be actively encouraged at all by an act like this in this state
particularly in the northern and eastern portions.
""One of the principal arguments of the majority of the Federal Supreme
Court in holding void a statute of this state providing that consumers of
gas in this state should have the preference was that the state had actively
encouraged the construction of pipe lines for export of gas from the state
and now was trying to prevent what it had been so active in encouraging.
See Pennsylvania v. 'West Virginia, 262 U. S. 553, 597-8.
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It provides development must be by public utility corporations,
and under the act it is possible for one of these to gain at a
nominal cost a complete monopoly of the water power development
of an entire river, which monopoly is perpetual, except that it may
be forfeited for failure to perform its undertaking and the whole
improvement may be recaptured by the state." The restrictions in
the act on the time and manner in which the state may recapture,
makes the possibility of such action by the state almost negligible.
At present it seems that while electric current can be produced
in this state by the use of coal at as low a cost as by hydro-electric
development, yet the latter has a great value because while the
steam plant can be used in the production of constant minimum
demand it takes considerable time to increase production to take
care of peak loads, while the hydro-electric plant can be turned
on and put up to its full power in less than a minute. Hence
the hydro-electric plant is valuable as a supplement to the steam
plant to take care of peak hours. Whether this state of affairs
will long continue probably no one knows.
Possibly the hydroelectric plant because of new discoveries and improvements may
in so far as its capacity goes, supersede the steam plant because
the cost may become lower, but suppose the contrary results from
new discoveries which give the advantage to the steam plant. It
is evident that the large electric utilities want the best of the potential hydro-electric sites so they must be considered valuable.
Though the relative efficiency -of steam plants increases, making
the hydro-electric current relatively more costly, the utility may
still be able to use the hydro-electric plant and put its valuation
into the rate base, which means its risk of loss is not great.
On
the other hand if the hydro-electric current, because of new improvements becomes cheaper than that produced in the steam
plants, the latter will be discontinued as far as possible.
If the
relation of the cost remains as at present, the water power will
continue a very valuable supplement to the steam plants. Hence
while one can see why a public utility corporation may desire a
license under the act of 1929, from the standpoint of the people
there may be great risk that the state is giving away to the utiliI See comments on sections 3 (f) and 4 as to this.
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ties a valuable resource, and that future generations may bitterly
regret the improvidence of their ancestors.'
Since this state has had a comprehensive water power act for
fifteen years, it may be assumed that such an act of some sort
is desired. But many citizens who have examined the act of 1929,
do not consider this particular act desirable and there may be an
effort made to amend it at the next meeting of the Legislature.
This report, is prepared in case that should occur, and it is hoped
it may be of use to legislators and to the people generally in considering this important matter. Experience in this country has
shown the danger that resources be lightly given away without
much consideration for the possibilities of the future. Comments
will be made on each section which seems worthy of comment.
There are some sections, particularly those dealing with eminent
domain upon which no comments will be made. Reference will
be made from time to time to provisions of the water power acts of
other states and of the Federal Power Act.
The act of 1929 is unique among water power acts in providing
for the granting of a license for the complete development of the
water power of an entire watershed,-an entire river and its
tributaries-giving to the licensee what is practically a complete
and permaneni monopoly of the privilege of developing the potential water power of that watershed. True the license term is
fifty years, but it is renewable at the end of each period for another
fifty year period, and if not renewed, it becomes an indeterminate
license until terminated either by recaption by the state or by forfeiture for failure to perform the conditions of the act or of the
license. The privilege of recaption by the state can be exercised
only at the expiration of a license period, or while the license is
indeterminate, and then only on stated conditions which give the
IsIt is probable that at this time only a great public utility corporation
with extensive transmission lines would apply for a license for extensive development of the best of our northern hydro-electric sites such as those on
There are now no
.he Cheat River and on the branches of the Potomac.
.arge industries and no great population who would offer a market for the
If
electric energy which may be produced in the region of these rivers
we are to have development now, it is probable the license would not be
profitable to a relatively small corporation even if it had the means of
financing construction. The construction of even the first unit of the reIf
cently granted license in Cheat River is a considerable undertaking.
we must have these streams developed soon it is probable a favorable license
Possibly it
must be granted, such as is possible under the present act.
need not be as favorable as the act permits, but imposing any heavy burden on the current produced would probably prevent much immediate activity
in the northern part of the state.
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licensee assurance that the privilege will probably never be exercised. There can be no forfeiture except for failure to comply with
the provisions of the act and the license and it is not likely that
forfeiture will be resorted to except in extreme cases- While the
license is granted for the development of the whole watershed, only
the first unit need be erected within the first few years. The rest
may be constructed from time to time only as the market for the
current produced requires it. No act in any other state permits
the licensing of any structures which are not to be erected during
the next few years following the grant of the license.
Attempts
have been made to convey the impression that the act does not
permit what is practically a permanent monopoly of the whole
river with the obligation to make construction only as a market
demand for the current develops, but a careful reading of the act
will convince any fair lawyer that the statement above made is
true. Since the scheme of this act is to permit licensing of the
water power of a watershed at one time and since the intent is
to favor the applicant with the most comprehensive scheme, many
of the comments on individual sections will necessarily be directed
at the scheme. Various sections read together make clear the scheme
of the act and if one accepts the scheme as desirable, then the
various sections are proper as a part of it. Hence since each section will be taken up separately there will necessarily appear
some repetition in the comments.
The writer has no particular
alternative scheme to urge. But since this act goes very far towards
giving a permanent monopoly on the water power of a river for a
small license fee, any change suggested will appear to be an attack on the act as it is. It would seem unthinkable to give the
licensee more than this act gives it unless it be desired to do away
with the license fee and the preferential clause in section 6 (f).
Section 1.
The essential portions of section one are:
All waters within the state shall be under the control and
supervision of the state. In order to conserve and utilize the
energy of the power streams it is hereby declared to be the
policy of the state to encourage water power development.
It shall be the aim to secure for a given stream or watershed
the greatest proper and practicable utilization of the power
of such stream or watershed. The control and regulation on
the part of the state of the development of water power shall
be exercised through the agency of the public service commission of the state of West Virginia under this act.
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Comment: The first two sentences above declare the legislative
policy first, to exercise control and supervision over the waters of
the state, and, second, to encourage water power development. The
first sentence appeared in nearly the same form in the two previous acts!' Such legislative declaration can add nothing whatever to the powers which the state can lawfully exercise over
streams, but it may have great effect on the manner in which
the courts and the commission interpret the act.
The public
service commission has already used language indicating its
opinion is that this language very materially limits the discretion
of the commission in considering an application for a license under
the act."
The first sentence has been taken as declaring that the legislature assumes control and disposition of an hitherto unutilized
natural resource belonging to the people and which their legislative representatives may therefore dispose of.' Probably that was
the idea of most of the legislators who voted for the act and it
certainly is the belief of the commission and probably of a great
percentage of the bar of the state. The judicial decisions as to the
use of the flow of the current of streams for power, as well as the
standard texts on waters, are to the effect that the landowner of
land bordering on the stream owns this privilege of use as attached to his land. It is one of his riparian rights.If this is true,
then it follows that the state has no right whatever to the force of
the flow of the streams within its borders, but has only a certain
power of control and supervision under the police power and its
1° "All water streams within the state capable of developing electrical
or other energy or power shall be under the control and supervision of the
state." Acts of 1913, 0. 11, § 1; Acts of 1915, C. 17, § 2.
'OSee opinion in re West Virginia Power and Transmission Co., Application for License (Cheat River Project) pages 9, 22-3.
The Act of 1915 specifically gave the commission full discretion to grant
or refuse a license. Acts of 1915, Ch. 17, § 22.
"See excerpt from opinion of commission in note 5, supra. in Royal
Glenn Land & Lumber Co. v. Public Service Commission, 91 W. Va. 446,
449, 113 S. E. 749 (1922), a case arising under the act of 1915, the court
said: "The water power belongs to the State; and the permit provided
for in the act is simply authority to construct dams for the development of
hydraulic or hydro-electric power for sale to the public with necessary transmission lines and auxiliary plants."
"'The riparian owner is entitled to make use of all the power he can develop by the flow within his boundary lines". II FARNHAM, WATERS, 1581.
'The creation of a head and fall of water and the use of it for mill purposes
necessarily interferes with the natural flow of the stream. The right thus
to use the waters of a stream is inseparably connected with the ownership
of the land through which a water course flows". Corse v. Dexter, 202
Mass. 31, 33, 88 N. E. 332 (1909). See also GOULD, WATERS, (3rd ed.) 206.
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powers of control of navigation and fishing. But even so, since
this act provides for development only by public utility corporations under license granted by the commission, the state may exercise the control over the particular licensees that arises from the
fact they must obtain franchises from the state, and must have the
benefit of the power of eminent domain, for this is essential to
securing necessary lands for any considerable hydro-electric development. Space will not permit a detailed discussion of this very
important question, but there is danger in rashly assuming something which must eventually be settled by judicial decision, and
which under present authorities seems a very doubtful question.
It is probable the licensee is not greatly concerned about this
question, for there is no attempt to give consumers in this state any
advantage except the mild preference provided in section 6 (f).
If the state has a proprietary interest in the flow of the water in
the streams, then it seems clear that in granting this right to a
licensee, it could impose any terms or conditions it pleased, and of
course could forbid export of any current produced by hydroelectric power. But if the state has no proprietary right in the
flow of the streams, but this right is in the riparian owners, then
there is doubt as to the validity of the clause giving West Virginia
consumers the preference as to the use of hydro-electric current
produced by a licensee.'
The licensee would not feel troubled if
this mild preference clause were held void for it would then have
its license free from even this limitation. Hence the questions here
suggested are far more vital to the people of the state than to the
licensee.'
The third sentence gives the first indication of the feature of
licensing entire watersheds at one time thus giving the particular
licensee a monopoly on that watershed.
Here we find what the
commission regards as a legislative order or direction to grant the
license to the applicant who presents the most comprehensive
scheme of development of an entire river or watershed.
That is
to be considered the best because it is the biggest. It is unfortunate
that a huge scheme which may not be completed for generations,
mThe question raised if the state has no proprietary right would resemble
that involved in the case of Pennsylvania v. West Virginia, 262 U. S. 553
(1922) in which a West Virginia statute providing that consumers of natural
gas in the state should have the preference over those outside the state was
held unconstitutional. That decision does not control here, it seems clear,

yet there is some analogy.

Dt is proposed to discuss these very interesting questions in a separate
article hich it is hoped can be published in a subsequent issue of the law
quarterly.
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may thus be licensed though there is no provision which is adequate for determining whether some other scheme might not be
preferable. The applicant presents one great plan, and no one has
In some
any other to urge unless there is a second applicant.
states it has been wisely provided that the commission should make
a complete survey of the potential waterpower of the state and
plans for its development. This survey if made would be advantageous for there would be an independent scheme proposed and
As it is the
on file before the applicant appeared with its plan.
and it
considered,
be
the
only
one
one plan presented will usually
will be considered without any counterproposals and without the
possibility of comparison with another scheme independently prepared. The commission is not authorized by the act to make any
sort of survey until an application has been filed, and then the
investigation is confined to the locality of the proposed project.
The last sentence entrusts administration and supervision to the
public service commission. This is probably the best body in the
state to exercise this very important function. The act of 1913
named the Board of Public Works but that of 1915 named the
public service commission. This body has the supervision of rates
of utilities and under this act development is to be by public utility
corporations. The body which grants licenses under this act is
given a power of a character and extent greater probably than that
of any other state commission in the country, a fact that does not
In exercising this
yet appear to be fully realized by the public.
granting power by proviso (1) of Section 3 (e) of the act, the
governor is made a member of the commission when considering
applications for licenses and for modifications and amendments
of licenses. In some states a special board or commission is created
to take charge of water power development, but in others it is
entrusted to the public service commission or the commission which
has charge of the supervision of utilities. No good reason appears
why the public service commission is not the proper body, particularly, since it already has charge of rate regulation and the like,
and therefore would have a considerable supervision over these
licensees after the development.
Section 2. This section defines a number of terms used
throughout the act. Some were similarly defined in the Act of
1915 but most pf them arc newly defined here. Some require no
comment. These terms are numbered below in the order in which
they are defined in the section. The first and second are "state"
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and "commission". These of course mean the state of West Virginia and the public service commission and were similarly defined in the Act of 1915.2
3. " 'Corporation' means any corporation organized
under the laws of this state or organized under the laws of any
other state .... and authorized to transact business and hold
property in this state and which shall be authorized by its
charter or by an amendment thereof to engage in the business
of supplying to the public water, electricity, light, heat, or
power, or any thereof; . . ." (The rest of the definition
provides a corporation owning an interstate railroad may apply
for a license to secure power solely for its use on such carrier;
also municipalities as later defined are included in the definition).
4. " 'Municipality' means any incorporated city, town
or village in this state"'
5. " 'Municipal purposes' means and includes all purposes
within municipal powers as defined by the constitution or
laws of this state".
Comment:
Only public service corporations " can apply for
licenses under this act except that private persons, firms and
corporations may, under section 16, secure licenses for their own
private use. Other water power acts provide that individuals, firms
If the current proand associations may also become licensees.
duced is to be distributed to consumers generally, then it seems
quite proper to confine the licenses to corporations as it done in
this act. It is probable its extension to individuals, private firms
and corporations is more based on sentiment than upon sound reason. It is improbable that any individual or unincorporated firm
would ever apply for a license under this act, even if permitted
to do so. The act of 1915 likewise confined licenses to public service
corporations.'
6. " 'Project' means a complete unit of improvement or
development of the water power of a stream or watershed, ineluding one or more dams and / or one or more generating
stations and their appurtenant works and structures."
Acts of 1915, Ch. 17, § 1.
See Acts of 1915, Ch. 17, § 1.
"A municipality is within the meaning of the tem "corporation". A
municipality may apply for a license under the act it would seem, though
the term is not mentioned anywhere following this section, except in section
12 which may place limitations as to the use of water upon municipalities
in the future which may in time become very costly and annoying.
See
comments on that section. At least it is plain that this act was not drafted
with the idea of encouraging municipally owned hydro-electric plants.
See § 3.

https://researchrepository.wvu.edu/wvlr/vol37/iss1/2

14

Simonton: The West Virginia Water Power Act
WEST VIRGINIA LAW QUARTERLY
Comment: This broad definition of this term is entirely new to
this act and is not found in any other water power act. The act
of 1915 provided that the structures licensed must be completed in
five years except the time might be extended for good cause
shown.' All other water power acts except that of Pennsylvania
likewise provide for the licensing of dams and structures to be
completed within a few years, that is the structures are licensed
This act permits and
with the idea of immediate construction.'
encourages the licensing of complete plans of development of a
river and all its tributaries at one time, but with the obligation
on the part of the licensee to construct the first unit only within
a few years. The rest of the project it is to construct from time to
time "so as to supply adequately the reasonable market demands"." If such market demands never develop as to parts of the
plan, or if they do not develop for a hundred years, then it follows that such parts need not be constructed till such demands do
develop. This gives the licensee a complete monopoly of the water
power of the entire watershed which it can hold forever if it can
finance itself, except in the very improbable event of the state
Some understanding
taking over the project under section 4 (e).
of the scheme of this act can be had by reading in order the first
part of section one, this definition of "project" in section two, and
These give a fair idea of the
sections 3 (f), 4, 6 (d), and 6 (e).
scope and purpose of this act.
'0Acts of 1915, Oh. 17, § 40.
" Under the Arkansas Act within eight years unless licensed also by the
Federal Power Commission and then within the time it provides. See ARK.
DIG. Stat. (Supp. 1927), § 10457-r.
In California work must be completed within five years but time may be
extended one year longer. See Act 5102, § 10 (This act since repealed).
Five years is allowed under the New Jersey Act. N. J.CoMP. STATS. (1910)
p. 3155, § 41.
In Virginia five years allowed but this may be extended for good cause.
Va. Gen. Laws (1923), § 3581 (6).
Under the Federal Power Act "1project" refers to one power house with
dams and other structures necessary to it and a liense is for a project. Construction of a project must be begun within two years and the project may
be constructed a part at a time but it does not include more than one unit
of a project under our act. See Federal Power Act, 16 U. S. C. (1926),
§ § 796, 802 and 806.
nOur act seems in places to have been drafted with the Federal Power
Act as a model, but the scope of a "project" much extended and with the
In the
omission of all provisions for keeping accounts and for recapture.
place of such provision new portions have been added which tend to make
the position of the licensee more secure.
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7. " 'Project works' means the physical structures of a
project."
8. " 'License' means a grant in the name of the state issued by the commission under this act, authorizing the licensee
to construct, operate and maintain a project on or along any
of the waters within the state and for the purpose in this act
mentioned to exercise the right of eminent domain as granted
and limited in this act".
9. " 'Licensee' means a corporation which has received a
license under this act and, as regards such license, shall include lawful successors and assignees of such corporation and
by virtue of its license such licensee shall become and be a
public service corporation and as such shall be subject to all
the laws of the state applicable thereto, except as herein otherwise provided."
The definitions of the preceding three terms are quite in keeping with the definition of project. Any material objections center
rather upon the definition of project and upon the scheme as proIf the scheme stands and the
vided in other parts of the act.
definition of the term "project" stands then these definitions are
proper.
After defining "power sites" the section continues:
"Acquisition by the 'exercise of the right of eminent domain' and by 'condemnation' and all words and phrases of
like import used herein, shall include every interference with
the ownership, possession, enjoyment, or value of private
property; and the word 'owner' as so used, shall extend to all
persons interested in such property, as proprietors, tenants,
lienors, incumbrancers, or likewise."
An act such
The above-quoted language is to be commended.
as this must necessarily provide for extensive exercise of the right
of eminent domain and lawyers are well aware that defects are
often found in the eminent domain statutes. Such statutes often
fail to provide for the taking of all kinds of property rights. The
above language seems broad and ought to prove adequate.
Section 3, is one of the most important sections in the act, because it is the section which purports to define the powers of the
These
commission with regard to water power development.'
authorized powers are set out in subsections (a) to (k) and these
subsections will be taken up and commented upon in order.
I§ 3 sets out the powers of the commission under this act and § 6 sets
out the conditions upon which the license is to be granted.

https://researchrepository.wvu.edu/wvlr/vol37/iss1/2

16

Simonton: The West Virginia Water Power Act
WEST VIRGINIA LAW QUARTERLY
Section 3.
powered

The commission is hereby authorized and em-

(a) To make investigations and to collect and record data
concerning the utilization of the water resources of any region
proposed for development, including the effect of any proposed development or utilization upon cities, towns and villages, upon the prospective development of other natural resources and upon railroads and other means of transportation.
Comment: The power of the commission here seems limited to
the power to make an independent investigation only of regions
"proposed for development" which probably means regions as to
which licenses have been applied for.'
If so the commission is
not authorized to make any investigation of water resources, except
after a license has been applied for, and then only may it investigate that particular region but no other.
This seems to be a
serious limitation on the powers of the commission. It is charged
with the duty of finding facts, and granting or refusing licenses,
where a single project may affect a large section of the state, but
it must wait until someone presents a plan before it is permitted
to investigate any region. The applicant will present a plan and ask
that the commission as the agency of the state grant a license. The
scheme has probably been prepared with great care, several years
2 The investigation permitted under the Act of 1915 was so limited in §
22 but that section also gave the commission full and absolute discretion as
to granting permits for dams over ten feet high. The power of investigation
provided in the Federal Power Act is also limited as in our act above. See
Federal Power Act, 16 U. S. 0. (1926), § 797.
The same is true of the
Virginia Act, Va. Gen. Laws (1923), § 3581 (5). Yet these acts provide
for licenses for only one or at most two dams which are to be constructed
immediately.
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being devoted to this by the applicant.'
The commission then
makes an investigation of the region within a very few months.
The almost certain result is that the one plan presented by the
applicant is the only one considered and no really independent investigation of the region is made at all, with the idea of finding
out whether another plan might not be preferable. In some states
a general survey of the potential water power resources of the
entire state is authorized, and this seems very desirable because
there would then be an independent previously-prepared plan with
which to compare the plan presented by the applicant for a
license.' The subsection above is likely so to limit the commission
that there is undue emphasis upon the one plan presented by the
applicant, and we must remember the applicant is presumably interested in its own welfare, and aside from its own welfare, not
at all interested in the welfare of the state, or in what is for the
31It is well known, for example, that the licensee in the recently granted
Cheat River license had been busy in such preparation for years before the
present act was passed. The Supreme Court of Appeals in an opinion handed
down in 1925 referred to the proposition of constructing dams along the
entire Cheat River. See Public Service Co. v. Cunningham Co., 98 W. Va.
130 at 133. The commission's independent investigation was relatively brief.
It employed an engineer who made a report aftr sixty three and one half
days spent in its preparation. The Cheat Project included twelve dams from
fifty to two hundred forty feet high, nine great power houses, three tunnels,
the dimensions of which are given and several other tunnels and one dam
the dimensions of which are not given. One tunnel was to be eleven feet in
diameter and nearly six miles long! One engineer and his small office staff
made the entire investigation in a little over two months!
The fault is not that of the commission but of the act.
The act fails
to emphasize the very plain fact that if a dozen or more hugo units are
to be licensed up a long river a thorough investigation requires both time
and money. The money must come from the licensee under § 6 (c) if an
engineering expert is employed, but while under § 3 (c) the employing of
"other experts or qualified persons" is authorized there seems no funds
provided to pay them. It seems the drafters of the act either forgot this,
or else they did not desire any experts save engineers investigating the project. Section 20 of the Act of 1915 provided for pay for all experts employed.
23 MiCti. AcTs 1925, Ch. 201. A complete survey is certainly advisable where
the state is intending to license whole rivers at one time as under this act.
What might seem adequate investigation if only one dam to be erected at
once were under consideration, would seem inadequate if this were multiplied
by twelve. Note the commission's engineer in the matter of the Cheat River
project must actually have devoted as much as five or six days to the investigation of each huge unit of the thirteen or more included within the
application. In fact there were fourteen, for after the application was ready
for hearing one 240 foot dam was substituted for two dams 145 and 170
feet respectively. All this had to be covered by the one expert in a little
over two months. See opinion of Commission pp. 4 to 6 for description of the
units and p. 7 for the time spent by the engineer.
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best interests of the people of the state."
The act does permit
private persons and organizations to appear on behalf of the people, and object to granting the license, but since these must appear at their own expense and from ideals of public duty, it follows that the commission is, under this act, the only effective instrument provided for the protection of the interests of the people.
Here is a serious defect. The applicant may prepare for years to
prove to the commission that its plan is advantageous "from the
standpoint of the state as a whole and the people thereof" and
the commission will probably hire some one who will spend a
couple of months investigating the plan presented. This together
with what little may be presented by public spirited citizens makes
up the whole case for the people.
The plan of the applicant is
almost certain to seem advantageous. It must prove the advantage
to the people to get its license but the writer doubts its altruism.
The people do not seem to have adequate means of representation
under the act, and particularly so, because of the limitations placed
upon the commission by the above subsection. The act is to blame
and not the commission.'
It is submitted that it would be desirable to have provided
a complete survey of the potential water power resources of the
entire state, or at least of the most important streams, or if not this,
then a provision directing the commission to make an exhaustive,
thorough, independent investigation of the region proposed for
development, employing experts on economics, wild life, recreation and the like. The powers of the commission ought to be greatly
strengthened and its duty specifically emphasized if it is to properly perform the important granting power imposed upon it.
As
this act is drafted the commission is the only adequate representative the state and the people have.
" The scheme for the hearing as it is found in this act comes fairly near
an ex parts hearing in which the licensee proves the people's case and the
other parties at their own expense may try to disprove, but cannot but be
at a tremendous disadvantage.
The chief issue is the advantages and disadvantages from the standpoint of the state as a whole and the people
thereof. The applicant's interest is to prove those advantages for that is the
only way it can get its license.
u The commission has been blamed for the meager investigation of the
Cheat project and for its haste in granting the license, but there is much
to be said on the other side. The cost of investigation must be paid by the
applicant and a commission will be reluctant to spend too much money under
the circumstances. Specific provisions should emphasize the duty of the
commission as the granting agency of the state, to make a careful, thorough
investigation from all angles and to take adequate time to do so.
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(b) This subsection provides that the commission may hold
hearings and have testimony taken, etc. It provides hearings shall
be under the rules and laws of the state governing hearings by commissions. The subsection seems proper.
(a) This subsection provides the commission is to prescribe
regulations to administer the act; to make regulations for a system of accounts by licensees; to require them to submit under oath
statements of assets, liabilities, receipts, interest, costs, sales of
power, and depreciation; to employ engineers or other qualified
persons to examine and report upon proposed projects and upon
plans submitted after license granted and to supervise construction.
The subsection perhaps is adequate as to language. At least the
commission, if it chooses, could keep detailed and accurate track
of every project so the cost could be ascertained and depreciation
figured. Yet it would do no harm to make the legislative intent
clear that it is the duty of the commission to perform all these
things carefully and in detail. Section 34 of the Act of 1915 covered this ground and seems much superior to the above because it
makes much plainer some vital respects in which accounts must
be ordered and kept.' That accurate accounts be carefully kept is
of vital importance for use in rate hearings and in the event of
recapture by the state.
(d) To weigh from the standpoint of the state as a whole
and the people thereof, the advantages and disadvantages
arising therefrom before acting upon any application for a
license; and no license shall be granted until the commission
shall have determined that the advantages substantially exceed
the disadvantages; to consider and determine the financial
ability of the applicant to carry out a proposed development;
to consider and determine whether or not the proposed scheme
of development is reasonably adequate for the full development of water power resources at the site or sites proposed in
the application;
Comment: This is one of the crucial portions of the act. Part
of the ground covered here is covered in section 22 of the Act of
1915 but there the "economic advantages" are the ones to be
weighed. While the term "economic" is omitted from this act the
31The section is too long to quote here but it certainly is much
the above subsection. It specifically directs the commission in its
In the Federal Power Act are also to be found provisions that
superior because they emphasize the important duties of the
more specifically. See 16 U. S. C. (1926), § 797.
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commission has seemingly treated it as if it were still in this act
by purporting to find economic advantages only."
Ordinary
statutory construction would lead to the conclusion that since the
legislature omitted this word from this act that advantages other
than economic advantages were to be considered under the above
subsection.
The first sentence gives the measure to be applied by the commission and that is solely the advantages and disadvantages from
"the standpoint of the state as a whole and the people thereof".
Thus the advantages to the nearby states are immaterial.'
The
good of this state only is to be considered. This is further emphasized by the second clause which requires not a mere preponderance
of advantages over disadvantages but the advantages must substantially exceed the disadvantages.
The first two clauses then
are strongly phrased in favor of the state and its people and doubtless most of the people would agree this is proper.
No serious criticism is to be made of the first two clauses standing alone, but when it appears from section 1, section 3 (f), section
4 and section 6 (d) that the commission is required at the license
hearing to find the advantages and disadvantages as to a project
possibly involving a dozen huge dams most of which probably will
not be constructed for many years if ever, some criticism is
due. It is submitted that no adequate evidence as to the advantages
and disadvantages to those units which may not be erected for
many decades in the future can be produced."
The matter comes
within the realm of prophecy yet the commission by this act is
required to find from evidence, opinion and conjecture which
may be produced at the hearing or elsewhere, that the advantages
30 At least its opinion rendered in the Cheat River hearing indicates the
commission still considers that economic advantages are the ones intended
to be weighed. See pages 15-21.
'0During the present very dry season the coal operators and coal miners
along the lower Monongahela in Pennsylvania benefitted considerably because of the one Cheat Dam, for water was released to keep up navigation
of coal barges. This, however, is purely an advantage to Pennsylvania and
not to this state. By the entire Cheat River development the Ohio and Monongahela Rivers would be benefitted both in regard to navigation and flood
control but the great bulk of this benefit would not be of any advantage to
this state.
"I This seems plain common sense.
No one can tell the advantages of the
Cheat River project at this time when no one can tell when if ever the
dozen odd huge dams, tunnels and power houses are to be completed and put
into operation. The so-called finding of advantages is largely pure prophecy.
No such impossible duty ought to be imposed on a commission of four humans. If the Omnipotent can be called upon to make this finding well and
good, but mere men ought not be required to do it.
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of a project for numerous huge structures to be erected at an indefinite time in the future either substantially exceed the disadvantages or that they do not. 2 Any such finding of alleged fact
cannot be more than based on pure speculation and the commission must be well aware of this, but the duty is imposed and it
must act. It is submitted this is too much to ask of any human
agency. This is the only act which places any such burden on a
commission. There 'seems some chance of foreseeing the effects
of a project to be erected immediately as is the provision of all
other acts.
The last clause requiring that the commission consider whether
the scheme is adequate for the full development of the water power
resources, is one of the constantly reappearing expressions which
seem intended to indicate legislative intent that the most extensive and conprehensive plan must be best and ought to have preference. Under subsection (g) the preference is given to the applicant with the most comprehensive scheme.
One can imagine a
stream completely and comprehensively developed though developed one dam at a time, each constructed by a different licensee,
the whole plan having been kept in mind by the commission, but
it seems that under this act there is an idea that the greater the
plan and the more complete the monopoly given the licensee, the
more advantageous the scheme must be. If the people want this
sort of an act they now have it, but the idea of requiring any commission to make a pure prophecy under guise of a finding of facts,
ought to be eliminated and the license conferred directly without
such pretense.
(e) To issue in behalf of the state and in the name of the
state, and upon such reasonable terms and conditions not inconsistent with this act as the commission may prescribe, a
license to any corporation such as is described in section two
of this act for the purpose of constructing, operating and
'Nothing could better illustrate this than the application for a license
in the Cheat River. It appears from the opinion of the commission that the application covered 14 dams, of which 13 varied from 50 to 210 feet high and one
with the size vague. There were at least nine power houses specifically mentioned but the capacity of the first three was 202,000 horse power. The others
were not to be erected for years to come evidently and the capacity was
not given. There were three eleven-foot tunnels, one almost six miles long
and several others, the dimensions of which were not given.
The application was filed, investigation made, hearings held, and license granted after
a finding that advantages substantially exceeded the disadvantages all within a few months. When the bulk of this project will be constructed is as much
a prophecy as the rest of it. Doubtless a icasonable finding can be made
as to the units to be erected soon but not as to the others.

https://researchrepository.wvu.edu/wvlr/vol37/iss1/2

22

Simonton: The West Virginia Water Power Act
WEST VIRGINIA LAW QUARTERLY
maintaining dams, water conduits, reseryoirs and power
houses, and all other work necessary or convenient for the de(Here
velopment of such power projects and power site:
follow three provisos which will be taken up later.)
Comment: If the commission finds that the advantages substantially exceed the disadvantages from the standpoint of the
state as a whole, then it is to issue the license on terms and conditions not inconsistent with the act. Important features as to
the duration and extent of this license are found in subsection (f)
It seems there can be
of this section and in sections 4 and 6 (d).
A
no valid objection to the language of this part of the act.
finding under the preceding section determines whether or not
the license shall issue and if the finding as to advantages is favorable then the license ought to issue. Section 22 of the Act of 1915
gave the commission full discretion as to licensing dams over ten
feet high but this act does not permit a refusal of a license if advantages are favorably found.
Proviso 1 of this subsection provides the governor shall be a
member of the commission with the same power to vote as other
members, in considering applications for licenses and granting
licenses and all amendments and modifications of the same. This
certainly is laudable. The power given to the commission by this
act is virtually the power to give to a corporation a perpetual
monopoly of the water power of an entire river, but to be developed only as the market for electric energy develops. This seems to
be a tremendous power to put into the hands of a commission of
three members. It is doubtful whether any other commission in
this country has a power comparable with this. The license once
granted is irrevocable and may have a most vital effect on the
state a hundred years hence.'" The determination of the question
as to whether it is advisable to grant such an irrevocable license,
is a matter which certainly is of great gravity. Therefore making
the governor a member of the commission while performing this
It is an
function adds one member and ought to be commended.
43Municipalities have at times granted to utilities very long term franBut
chises which may to that extent be compared with the franchise here.
if the state has anything here to grant over and above the franchise then
this license is substantially a gift by the state with a franchise to distribute
current to the people, on condition the licensee show ability and willingness
If the state owns
to utilize the gift to the extent required by the act.
the right to the flow of the current the grant is the grant of the state's
property right to a private corporation.
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added safeguard and many more safeguards than the act provides
would not come amiss.
It is to be noted the act makes a clear distinction between hearings on applications for licenses or modifications of the same
and all other sorts of hearings under the act."
The reason is
obvious, for in these cases the commission with the addition of the
governor is acting as the agency of the sovereign state to determine
whether the privilege shall or shall not be given to the applicant,
a very different function from that performed by the commission
at other sort of hearings, and one which may result in the gift
of an irrevocable franchise of very great value to a private corporation.
Proviso 2 provides that each license is to contain a provision
that it is granted and accepted upon agreement that all provisions
and conditions therein shall constitute a contract between the
licensee and the state, and then provides the license shall not be
effective unless the licensee within ninety days from its granting,
files a written acceptance of the same in form prescribed by the
commission. The provision that the terms and conditions shall constitute a contract perhaps adds nothing to the legal effect of the
license. It does make this clear, however, and one who secures such
an extensive grant from a sovereign state does desire whatever
protection the Federal and State Constitutions can give. The
provision is not objectionable but perhaps is not essential. After
a license is once granted under this act this act controls that
license until changed by consent of the licensee, though the act
be subsequently repealed. Thus it is to be noted that such provisions as the recaption provision found in section 6 (e) become
part of thisi contract and cannot be impaired by any action of the
state. The provisions there found as to recaption may save the
license when the state is in mood to take over the project, because
the state so limits its own powers by this contract."
Proviso 3 deals with the manner in which the applicant for a
license must give notice to all persons whose property rights will
be affected by the granting of the license. This seems quite adequate.
"The governor is made a member of the 65mmission when engaged in hearing and deciding the former class but not as to the latter, showing the
legislature had some realization of the gravity of the former class of
hearings.
1S ee comment on section 6 (e) post.
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(f) To require each applicant to file with its application
all such maps, plans, specifications, estimates of cost and
other information as may be required for a full understanding
of the proposed project. Such maps, plans and specifications
when approved by the commission shall be filed in its office; ....
Provided, however, that if the application be for
a license for a project to be constructed in two or more stages,
the applicant shall prior to the granting of the license be required to submit such plans for the first stage of the project
as if it were the only stage to be constructed and as to the
major structures proposed for succeeding stages shall be required to furnish only such plans as the commission may require. After a license, if any, has been granted and before beginning construction upon any major structures, including the
dam or dams of a second or any other succeeding stage, the
licensee shall, from time to time, as the commission may require, submit plans in such further detail as will enable the
commission or its engineers to pass upon the adequacy and
safety of such additional structures. The succeeding stages of
a project may involve the construction of additional dams,
generating stations, or other structures or they may involve
the enlargement of dams, generating stations or others structures previously constructed. The commission shall from time
to time define the limits of any power site or sites and, as
circumstances change, may authorize or require reasonable
changes in the plans of any project or of any structure of the
project.
Comment: Here again we must accept the above as proper if
we accept the scheme of granting licenses on whole rivers at a
time with the different units to be erected only as market conditions justify. The above very clearly indicates the intent of the
act in this respect. Only the first unit need be planned in detail
for it is the only one to be constructed in the near future. Detailed
plans of subsequent units are to be furnished for approval only
when the erection of such units is contemplated. Thus the
monopoly on the stream will be obtained by the licensee with
the obligation to erect the first unit, as required in section 6 (d),
the others to be constructed from time to time so as to "supply
adequately the reasonable market demands".
There can be no
great risk on the part of the licensee under such a license, for if
financially sound, it would be glad to construct a unit when it
appears there will be an adequate market for the current at
rates fixed by the commission, which at present are usually as
a minimum such as to yield about eight per cent over and above
cost and depreciation.
If the commission orders it to construct
another unit, and it does not desire to do so, it can carry the
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matter by appeal to the Supreme Court of Appeals and the commission will be compelled to convince that court that the market
demands justify the construction. The licensee will always be in a
most advantageous position when it comes to producing evidence
on the market demands for its product. It follows that a provision
such as that the commission inserted in the Cheat River license,
requiring the licensee to show cause at the end of twenty-five years
why it has not constructed the units licensed is a useless gesture."
The commission can clearly require the licensee to show cause any
year during the term of the license. Yet the commission apparently
deems this important.
(g) No priority of location or appropriation shall be
recognized by the commission in its consideration of any application for a license under this act. Whenever two or more
applications are in conflict the commission shall, if it grant
a license on any such application grant such license to that
applicant whose proposed scheme of development is best
adapted to the full utilization of the water power resources
at the site or sites proposed in its application, is not inconsistent with the comprehensive development of the water power
resources of the stream or streams affected by the proposed
development and is to the best interest of the state.
"The condition is: "That said license shall continue in effect for the
period of fifty years (50), provided, however, if at the end of twenty-five
years (25) from the date said license becomes effective and licensee shall not
have been directed by the commission to, and shall not have, commenced
construction on any development or developments covered by the license, or
shall fail to prosecute any construction so begun and complete and put the
same into operation in good faith and due diligence, and said license shall
terminate as to such development unless the licensee can prove to the satisfaction of the commission .

. .

. that it is to the advantage of the state

and the people thereof that said license as to such development or developments be continued for such further term as the commission may approve."
Page 32, paragraph 11 of conditions.
This means nothing whatever in so far as it is covered by the act and inconsistent therewith. It seems that at the end of twenty-five years if the
whole project is not completed the licensee must "prove to the satisfaction
of the commission . . . that it is to the advantage of the state . . . that

such license be continued" . . . If this is a license for fifty years the licensee
cannot be compelled to prove anything to the satisfaction of the commission,
but it will be sufficient if it prove market demands do not require the uncompleted portions. If this is a twenty-five year license then on termination it
becomes indeterminate unless extended. The commission has added nothing but
the trouble of showing market conditions do not require more development,
and the licensee will not worry about that. If it must show cause it has the
best information and the Supreme Court of Appeals is the final judge.
Nothing inconsistent with § 6 can be enforced by way of a condition in the
license. Some attempt has been made to show that it is not true that the
licensee can delay construction for many decades, but under § § 3 (f) and 6
(d) it can unless it can be shown there is demand for the product.
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Comment: The trouble and the cost of the preliminary survey
and plans for an improvement are considerable, hence it is only
fair to fix some scheme whereby the applicant who first starts the
survey and expends its money thereon, should have some preference over one who later comes in and applies.
Such a survey
will cost a considerable sum. This sort of limited preference is
found in the Federal Power Act.!6 * If the above section gives any
preference it is by inference to the most comprehensive scheme
presented. This means that a powerful public utility organization
on learning that a rather modest competitor is making a survey,
will be able probably to make its own survey and application and
thus defeat its rival, a thing it could not do if there was a provision giving preference to the responsible concern first bona fide
starting its survey. Since a survey is a costly undertaking the
large utility will be able usually to induce a smaller utility to
keep out of the region, merely by issuing a warning. Why is the
biggest utility corporation to be regarded as the best?

(j) To regulate the rates and charges for service to consumers of electricity and other power produced by any licensee hereunder and to regulate accounts of such licensees,
all as provided by chapter 15-0 of the Code of West Virginia
and all acts amendatory thereof. All such rates, charges and
tolls for electricity and other power produced by any licensee
shall be just and reasonable, and in fixing any rate hereunder
the commission shall consider the rate or rates charged by the
licensee or its affiliated corporations for power produced hereunder and sold without the state.
Comment:
This subsection ought expressly to exclude from
valuation in making the rate base, those things expressly excluded
Ofrom valuation on recaption under section 6 (e).
Certainly the
value of the license granted the licensee by the state and of
privileges granted by sub-divisions of the state ought to be excluded. There is some controversy as to whether a franchise can
be valued and added to the rate base and hence this ought to be
covered by express language.
Other comprehensive water power
acts have express provisions of this sort. Also the other elements
mentioned in the exclusion clause of section 6 (e) ought to be in," The issuance of a preliminary permit is authorized which is for the
purpose of maintaining priority of application for such period as the commission may allow, not exceeding three years, for making necessary surveys
preparing plans, maps, etc. See 16 U. S. C. (1926), § 798.
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serted here."
The licensee should be barred by express
language from valuing the gifts of the state and forever charging
the people of the state eight per cent net on such valuation.
The last sentence clearly indicates that the current produced
may be exported. Any reasonable person would suspect that most
of the current produced from licenses in the northern part of the
state will be used in other states. Section 6 (f) provides that consumers in this state shall have the preference over those in other
states. This clause probably causes little worry to the licensee.
First, it does not have to extend its lines within this state beyond
those at present, except for transmission lines from the new units
up into Pennsylvania or into Maryland. Second, this is preference
as to use, not as to price. There is at present little industrial market available in this state and the bright pictures which have been
painted of industries reaching into Cheat River Valley are probably illusory. Third, this preference clause may be declared void
by the United States Supreme Court as was the preference clause as
to natural gas, though, in the opinion of the writer, this is unlikely.
But it seems clear that if the state can validly go this far, it can
give its own citizens much greater advantages than provided for
in this clause. Whether such a change is advisable or not is for
the legislature to decide. If the state has a proprietary right in the
flow of the current it may impose any conditions it pleases; if it
has not such an interest it may still impose greater restrictions
that are found in section 6 (f) without increasing the risk of
of having the clause held void.
It is certainly a question of
great moment whether or not the water power ought to be developed at all events, as seems the intent of this act, or whether it
ought to be conserved for the benefit of the state and its citizens.
The present act cannot be properly termed an act to conserve
the water power of the state for the benefit of the state.
It is
primarily an act to encourage the licensing of the development of
the state's water power by private public utility corporations.
(k) The commission shall cause to be kept proper records
of all investigations, hearings, rules and regulations, interpretations, reports, costs, and all other data relating to applications for licenses, the granting and refusing thereof; the
development of all such projects, and operations under such
licenses, all of which the commission shall cause to be kept
"See Va. Gen. Laws (1923), § 3581 (8); Federal Power Act, 16 U. S. C.
(1926), § 796. See here definition of "net investment".
That there is still
some doubt whether the franchise may be valued see cases in Note

(1914) 48 L. R. A. (N. S) 1065.
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in adequate fire-pi of vaults or containers; and the commission shall perform any and all acts, make such rules and regulations and issue orders not inconsistent with this act and the
laws of the state as may be necessary and proper for the purpose of carrying outthe provisions of this act.
The directions above give the commission sufficient power to
keep all requisite records, while under section 3 (c) above it may
compel licensees to make what perhaps are adequate reports. But
it is so very important to the public that complete accurate records
of all project costs in a form which cannot be denied by licensee
should be secured as the project is constructed and operated so
the net cost can be known at all times, that it is advisable to be
still more specific in directing the commission just what it must
do in this respect. A comparison with the provisions found in the
Federal Power Act's will be valuable for such provisions emphasize
the keeping of the net cost, so that it may be readily calculated
at all stages of the operation, and particularly can it be used in
rate making and in case of recaption. The objection is not that the
commission does not have sufficient power under this act, but that
it may keep less complete records than it should, and yet claim
reasonable compliance with the language above given and with
that of section 3 (e). The net cost of a project and every improvement to it, ought to be kept carefully so in rate hearings there
can be no controversy as to such items.
Section 4. Licenses under this act shall be granted for
a period not exceeding fifty years from and after the date of
filing of the acceptance thereof.
At the expiration of such original license period the conmission may grant an extension, or extensions, of the term of
such license for an additional period or periods; no one of
which shall exceed a further term of fifty years. From and
after the expiration of the original term, or of any extension,
or extensions, thereof, the licensee, subject to all the applicable
provisions of the original license, shall hold the property and
rights acquired under the authority of this act under indeterminate license, which indeterminate license shall continue
until purchase by the state as hereinafter provided, or until
otherwise terminated by due process of law.
In the event any licensee shall violate any of the provisions
of this act, or of its license, the commission may institute proceedings in the circuit court of Kanawha County, in the name.
'sSee definition of IInet investment"
in 16 U. S.0. (1926), § 796. This
not investment is figured as it is in connection with railroads and is available at all times.
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of the state, for the purpose of compelling the licensee to comply with the provisions of this act, or of the license, or for the
purpose of revoking the right of the licensee to proceed further
under the license, or as to specified portion, or portions, of the
project included in the said license.
(Here follows language
giving said court jurisdiction to hear the matter and to make
all decrees and orders necessary, and if a forfeiture be declared, the court is to sell at public sale the rights of licensee,
and a vendee who purchases shall succeed to all the rights of
the licensee under the license.
It is provided that the state
may become the purchaser.)
Comment: This section indicates an intention to tie the hands
of the state, and to assure the licensee that there will never be
public ownership of any project licensed under this act. By the
first paragraph the commission may grant a license for a term
not to exceed fifty year; when that period expires may renew for
another fifty years; and when that expires renew again for fifty
years, and so on. By section 6 (e) the state can recapture the
property only at the expiration of one of these fixed license periods
and before a renewal by the commission for another fixed period.
If each period were- fifty years, then the state would have an
opportunity to take the property by eminent domain once every
fifty years and at no other times. Should the commission refuse to
renew the license after expiration of a fixed period, presumably
the state could take the property under the provisions of section
6 (e) at any time while such indeterminate license continued. An
examination of section 6 (e) the provisions of which are part of
the express contract with the licensee, will convince any reasonable lawyer that any effort of the state to exercise its power under
that section is not likely to be crowned with success.
It follows
that a license once granted under this act is perpetual except for
the right to forfeit (and this will be exercised only in extreme
cases) and this shred of the state's power to recapture.
The provision for forfeiture for failure of the licensee to comply with the provisions of the act or of the license is proper. The
commission has power to compel the licensee to comply with the
provisions of the act and of the license. Forfeiture would be permitted by courts, according to their usual practice, only in clear
cases of substantial failure on the part of the licensee.
If the
licensee is financially able to carry on its business, there never will
be a. forfeiture of any license granted under this act which is of
real value. Attempts have been made to give the impression that a
license granted under this act is not a perpetual license. The fact
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is it is not permanent but any good lawyer who reads the act
carefully will conclude that substantially it is perpetual.'
Section 5. This section provides that all voluntary transfers
of the license must first be approved by the commission. It then
states that the making of a mortgage, trust deed or a sale thereunder or a judicial sale under the act or a tax sale shall not be
deemed a voluntary transfer. This section is similar to that commonly found in water power acts which are comprehensive in
scope.'
Section 6 contains subdivisions (a) to (h) and will be considered
in order. This section specifies certain things which must be part
of every license.
Section 6. All licenses issued under this act shall be upon
the following conditions:
(a) That the project adopted, including the maps, plans
and specifications, shall be such as, in the judgment of the
commission, will be best adapted to a comprehensive scheme
of improvement and utilization for the purpose of water
power development in the state and of other beneficial uses.'
Comment: Here is the strongest expression found in the act of
the legislative intent that the biggest scheme shall be considered
the best and shall have the preference. Attention has been called to
this tendency of the act to make it appear the legislative intent
to give preference to that applicant whose scheme of development
is the most extensive and comprehensive.
(See sentence three of
section one, the last clause of section 3 (d), and also section 3 (g)
for language inserted in the act to convey this impression).
It
would seem possible to have a complete and comprehensive development of a stream and yet to license a dozen dams and other major
structures at different time, all building up toward this scheme
of full utilization. This act does not do that but attempts to give
the preference to the applicant asking a license for a dozen dams
at one time as against an applicant asking license for one dam.
" Clearly so long as the licensee is financially able and desires to keep
the license it is within its power to do so.
Only the power of eminent
domain can then terminate the license, and a reference to the comment under
§ 6 (e) and a reading of that subsection will indicate about how much chance
there is of that occurring.
10See Federal Power Act, 16 U. S. C. (1926), § 801; Va. Gen. Laws, §

3581 (10).
5'What

the clause "and of other beneficial uses" means is obscure.
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It does not assure speed in developmente for the license for a dozen
dams requires the erection of but one dam in the near future.
The act as drawn does assure a monopoly of the entire stream to
the licensee, whereas if one dam were licensed at a time, another
That evidently was the purpose of
corporation might break in.
those who drafted it.
(b)
The Act of 1915 provided a payment of one per cent of
the gross annual sales of current to the state as a license fee. This
subsection makes a big change in this and later sections permit
all existing licensees to take the benefit of this subsection whether
they are willing to be licensees under this act or not.'
This act
provides for an annual fee of ten dollars for each hundred horse
power of water wheel capacity. This is to be determined prior to
issuance of the license, is rated on the average stream flow at the
intake and is to be inserted in the license."
This means that in
case of a dozen dams the fee is computed as of the natural flow
before improvement. The actual stream flow after the dozen large
reservoirs are in will be greatly increased. This license fee comes
near being nominal.
There has been much controversy over this subsection.
This
act states it is intended to encourage water power development in
the state, and this is so without regard to where the power developed is utilized, except the very mild preference provision of subsection (f) below. If development of the potential water power at
all* events is what the people desire then the above license fee
provision is proper, for it is very small. Such fees will not go far
toward financing the state government.
This act is an act to
encourage the licensing of development of water power and is not
an act to conserve the state's water power for the benefit of the
people of the state.' True the act purports to give citizens of this
1 The licensee of a dozen dams in one watershed is in a position to delay
construction if it so desires. Its license will not be endangered unless it fails
in the Supreme Court of Appeals, and then does not proceed reasonably to
obey the order. The act encourages the licensing of water power but it does
not follow that it encourages the development of the water power.
That
remains to be seen.
13 See § 18. The Act of 1915 provided an annual fee of one per cent of the
gross income.
" Thus the fee is fixed in the license.
IzFrom the standpoint of the good of the nation this act can be termed
laudable. It seems clear the recently granted Cheat River license, when carried out, will not only aid citizens in nearby states in securing improved
electric service, but will be of vast benefit to the navigable rivers below
the Cheat River, both by increasing the volume of water during dry seasons
and by holding back flood waters during periods of high waters.
Little
of this benefit will be enjoyed by this state.
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state the preference as to the use of the current, but this is a
somewhat illusory advantage." First, consumers in the state not
near the installed lines of the licensee cannot compel it to give
service. Secondly, the commission can make the utility supply its
customers in this state with electricity in adequate amounts regardless of the source and regardless of this act. Third, this water
power is to be used to produce current only to supplement the
steam plants, so at present it is manifestly impossible to derive
any benefit from this provision.
Rosy dreams of vast industries
in the Cheat Valley are likely to remain dreams, when industrialized communities in other states can buy the electricity from Cheat
Power Plants as cheaply as can the consumers in this state.'
The
preference clause has been rated far above its actual virtues. One
might ask how far can the licensee be compelled to extend its power
lines beyond their present scope?
If it cannot be compelled to
extend its lines then the population within reach of present lines
is all that can benefit. Can it be compelled to sell current to other
utilities supplying districts of the state outside its lines? If not,
then the scope of this preference clause is decidedly limited. Finally, how is the commission to determine what current is to be supplied under this clause when only one third that supplied to
local consumers is derived from water power7"° This clause will
not cause much concern to the licensees in the northern part of the
state.
r This preference is limited to "the reasonable needs .... of consumers
in this state .... who can reasonably be served by the licensee".
How
far can the commission compel the licensee to extend its lines in this state?
Probably not at all against its will. Section 26 of the Act of 1915 gave
the commission power to compel sales to local consumers who demanded
service.
"Unless the licensee chooses to extend its lines the demand in the state
will have only normal growth and it will not require any great portion of
the project licensed in Cheat River to adequately supply this demand.
If
the licensee chooses to extend its business in Pennsylvania the current will
bo used there.
13A glance at the map to determine just where the newly licensed dams
will be located and where the large markets of Pennsylvania are located will
prove very enlightening to one who has such dreams. It will also prove discouraging. A glance at the existing transmission lines of the licensee ought
largely to puncture the rosy bubble.
" In the opinion of the commission on the granting of the Cheat River
license much is made of the fact the licensee stated that it expected to erect
two units of steam capacity for each one of water power.
From this the
commission seems to have become convinced that the construction of these
dams and power houses would greatly benefit the coal industry!
But they
admit in another place that the demand for current will develop regardless
of hydro-electric plants. If so it will be supplied by steam if there be no
water power. But the licensee did not promise to erect two units of steam
for every hydro-electric unit. It merely stated that it expected to do so.
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If it were desired to amend the act in order to make it into one
to conserve the potential water power for the benefit of the people
of this state, how might this be accomplished?
The state might
forbid the export of current altogether except under the control
of and at prices fixed by the commission, as Maine has done,' or
it may try some sort of special license tax on such current as is
exported, with the idea either of securing for the state some adequate revenue from the license,' or of making such current cheaper
in the state in the hope of attracting new industries.'
Maine had an act prohibiting the export of any electric current
produced from water power from 1909 to 1929.' In 1929 the legislature passed an elaborate act to provide for the export of any surplus current that hydro-electric companies might have. The whole
process is completely under control of the commission and there
is a special tax of four per cent on the gross price of all current
exported together with a duty laid on the utility to lay out a
large portion of the remaining proceeds of such sales in extending
its lines within the state, so as to reach and supply more of the
people of the state. This then is an attempt to reserve all the
current for use of the people. Our Act of 1915 went so far as to
® In 1909 Maine passed an act forbidding $he export of any electric current manufactured within the state from hydro-electric plants.
See Maine
Rev. Stat. (1916), Ch. 60, § 1.
The validity of this act has never been
judicially tested. In 1929 the legislature passed an elaborate act permitting
the export of surplus current, but designed to bring about the extension of
transmission lines over the state so as to supply as large a part of the
population of the state as possible. If they should require the whole, then,
of course, any further export would be forbidden. Maine Session Laws 1929,
Ch. 247. This act provides if one part is held void all shall be void. If that
event occurs then the act of 1909 will remain in force. One can sympathize
with Maine for it has potential water power near a great market in Massachusetts, but Maine is distant from coal fields. Its water power is therefore
particularly valuable.
6 The Act of 1915 provided an annual fee of one per cent of the gross
income. The product of the Cheat River dam was sold by the corporation owning the plant to another corporation at cost or less and in turn sold by that
corporation to the utility supplying customers in northern West Virginia.
If sold at cost this does not seem improper. A tax of one per cent on the
gross of a utility supplying a city would impose most of the charge on the
cost of distribution and not upon the cost of manufacture of the current.
A tax based upon the number of units of current produced and sold would be
much better.
"If a tax were imposed on current exported it would tend to give consumers in the state a benefit, and prevent industry in another state developing
because of abundant and cheap current coming from this state.
The result
might be to make locations in this state attractive to industry.
See n. 60 supra.
The sale price is fixed by the commission so there is no opportunity for
the current to be sold to a subsidiary corporation at a nominal price and thus
escape the effect of the tax.
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require the licensee to consent to full control of the export of
current even to the extent of requiring all to be used within the
state.' Oie thing then which the state may attempt is to prohibit
export except with the consent of the commission.
This sort of
scheme might be held unconstitutionalr but so may the preference
clause in our present act.
A second method a state may pursue is to allow export of surplus current but to impose a special charge or tax on all current
exported higher than on that used in the state.' This might have
two. objects, first, to gain revenue for the state, and second, to
throw such a burden on exported current that the price would be
cheaper within the state and industry in the state thus encouraged.
If revenue were the object desired then the charge imposed must
not be so high as to make it unprofitable to export current.
A
special tax of this sort on exported current would accomplish
what all jurisdictions always have been trying to accomplish, namely, make the people of another jurisdiction pay part of the taxes.
This extra charge would be thrown on consumers in other states,
and from our point of view this would be highly desirable. If the
second object were paramount and the charge were too high to
permit profitable export, industry within the state might be encouraged.
A proper export tax would tend to accomplish both
suggested objects.
The scheme of the Act of 1915 was to reserve to the commission
the full power to compel the utilization of the current within the
state at their discretion. Perhaps the act did not sufficiently assure the licensees against unreasonable exercise of this power.
' See § 15.
cGEven though the state does not have a proprietary interest in the flow
of the current it may still be argued that it may, as a condition to granting
the franchise, require the licensee to consent that the commission have power
to control the export of current. This situation differs from that in Pennsylvania v. West Virginia, 262 U. S. 553 in several particulars.
First, the
current is produced from water power, and electric current has not yet been
held an article of commerce within the commerce clause of the constitution.
Second, the utility must secure its franchise and license from the state and
may be compelled to make this a condition of the same, while in the gas
situation the product involved was the private property of individuals, and the
corporations were existing corporations with existing pipe lines for transportation and many customers outside the state.
The very interesting questions as to the constitutional validity of these
various devises to control the use of hydro-electric current it is hoped will
be discussed at length in the next issue of this quarterly.
0'That used in the state might be left free of any fee or on it there might
be a small tix, such as one por cent, and a higher tax, such as four per
cent, on exported current.
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Clearly if encouragement of development is desired there ought
be no license fee at all. The cheaper the license is made the more
likely licenses will be applied for. But if water power is to be
developed with the object of helping the state in other ways than
merely by adding to the taxable valuation, then one or more of the
devides suggested may be employed. These may be summed up.
(1) A low fee or none at all and almost unrestricted privilege
of exporting current. This we have in the present act. The only
restriction on export is the preference clause.
(2) An entire prohibition of the export of hydro-electric current from plants licensed under the act containing the provision.
If the state has a proprietary interest in the flow of the current
this would be valid, otherwise it might be held unconstitutional.
This would make the act strongly a conservation act, but there
would be little immediate water power development in the northern part of the state. However, there is more to be said against
development than is generally realized. One objection to complete
prohibition on export would be there might be desirable sites
where proper development would result in a surplus which could
not be profitably disposed of except by export. This may explain
why Maine now allows surplus current to be exported.
(3) Extra license fees on exported current might be imposed.
If such fee is made high enough export may be prevented. But the
fee might be placed high enough to produce revenue for the state
and still not prevent export of current.
At the same time the
price might tend to become lower in this state which would encourage industry,-a desirable thing if it can be brought about.
If revenue were so produced the citizens of this state would have
part of the expenses of their state government defrayed by those
of other states using the current from the water power in this
state.
(c) This sub-section provides the reasonable costs "for services
and the expenses of engineers, especially engaged and assigned to,
the work of investigation and supervision as provided in this act,"
shall be paid by licensees or applicants for licenses with provisions
for collection of such money and penalties for failure to pay.
The costs of engineering experts employed by the commission are
thrown upon the applicants for licenses by this act. While section
3 (c) authorized the commission to employ "expert engineers or
other experts or qualified persons" to examine and report upon
the proposed projects, this section authorizes the commission to
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assess the pay for the services and expenses of engineers only, and
not for services and expenses of the "other experts or qualified
persons".
Though the employment of such other experts is
authorized no provision seems to be made for paying them.'
It is a grave objection to the whole act that it does not provide
for a preliminary survey by the commission of the potential water
power of the state and provide for defraying the necessary costs,
but is is a further objection to the act that only engineers are considered worthy of being paid. Engineers are very apt to be merely
engineers, intensely interested in big construction work, and more
or less blind to all other sorts of values. Therefore as experts they
are apt to favor the applicant. Why should we not have the reports of those who are experts on social values, on the effect of the
project on recreation, wild life, and on the general health and
welfare, instead of confining ourselves to the opinions of engineers
who nearly always will favor tearing up things as they are, and
building great monuments to the glory of engineers."
The great
works of engineers frequently add to the sub. total of ugliness,
but an engineer possibly admires them.
It is also objectionable to assess the whole cost of the commission's investigation upon the interested applicant.
The engineer
employed is apt to get his data from the applicant's engineers
and he may also derive his opinion from a like source. The opinion
1,This is a strange departure from the Act of 1915.
§ 20 of that act
authorized assessments on the applicant "to cover the cost of the employment of expert engineers or other experts or persons". This act in § 3 (e)
authorizes the commission to employ "expert engineers or other experts or
qualified persons" but in the above subsection strangely fails to provide
for the payment of these "other experts or qualified persons" by the applicants. No other funds seem to be provided to pay them, so we may assume
their services are not desired very much. The "engineering experts" only are
worthy of their hire. The writer suspects that the engineering expert will
usually favor construction for that is his business. It is said surgeons are
not too trustworthy as diagnosticians because they are apt to find an operation necessary, because that is what they center their minds upon.
This
certainly is just as true of engineers. The applicant must pay for those experts most likely to favor his scheme but not for the others. The act ought
then to proide that the state pay these others adequately, or there never
will be any employed by the commission. Only an engineering expert was employed by the commission to investigate the Cheat River project.
00 The economic values of some of these things seem to be disregarded.
Pennsylvania has about the best hunting in the country and is a leading fur
producing state,--all the result of care in looking after and protecting wild
animals. It would take a lot of water power development to equal the annual
good some states derive from tourists. Yet little attention is paid to the
possibility of this sort of thing in dealing with water power. Perhaps development would aid these things but we ought to know it before proceeding.
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of the commission in the granting of the Cheat River license is sufficient to show how this works. One engineer who got much of his
data from the applicant was employed by the commission.
The
data of the applicant is prepared for the purpose of showing that
its project will be for the best interests of the state and the people
thereof as provided in section 3 (d) for, that is the only criterion
on which the project is to be judged.
The applicant is a great
private corporation and may have extensive properties in several
states. It is chiefly interested in its own welfare and not in the
welfare of the state unless the two coincide, which is not apt to
happen. It probably has spent years preparing its application for
a license. In the Cheat River case it has been known the licensee
had been busy for a long time at this work.
The very fact a
definite, carefully prepared proposal is made will always tend to
make that proposal stand out, and will tend to leave the commission without very definite advice as to whether dams, reservoirs
and power houses at other points may not be better. There is no
one ready to suggest counterproposals which are effectively backed up by an efficient survey. This may result in overlooking very
valuable considerations, and particularly where the engineers employed by the commission start with the carefully prepared information of the applicant which is almost certainly prepared with
a view to the applicant's welfare. In fact the hearing approaches
an ex parte hearing. We may disregard the persons who object on
account of special damage to their property. They will not represent the state or the people. Aside from these, the act only permits the above limited investigation by the commission after an
application is made, .and then permits any citizen to come in
at his own expense and further represent the interests of one of the
two great parties in interest, namely the public. One would think
that the history of the waste of natural resources in the past
might well have lead to legislative caution.
Other natural resources have been dissipated because the eye of the people was on
present dollars and cents, and not upon the future./
The results
have been seen later to have been disastrous in many ways, some
of which were not anticipated. Make haste slowly is a good motto in
"' Thus timber, oil and gas were rapidly developed, in ways which wasted
much of these resources, and often at times of low prices. The process was
not only encouraged but hurried. Few had any thought for the future. Those
were privately owned resources. Here there may be a state owned resource.
If so the state has provided in this act for giving it away.
The really
valuable sites will soon be gone. But if this is what the majority of the people
of the state desire, then that is the thing to do.
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disposing of such resources. Not many years back West Virginia
encouraged the exportation of what was believed to be an almost
inexhaustible resource, namely, natural gas, and the effect of
this encouragement by the state clearly appears in the decision
of the Supreme Court of the United States,' which held that an
act by which it was sought to give citizens of the state a preference
in the use of gas produced in the state was unconstitutional.
Probably no one would now contend that the policy of the state
here was wise.
(d) That the licensee shall commence the construction of
the project within the time fixed in the license which shall
not be more than one year after the date of the approval by
the commission of the detailed plan for the construction or
enlargement of a dam, generating station, or other major
structure of a project, and shall thereafter in good faith
and with due diligence, prosecute such construction, and
shall within the time fixed in the license, not more than five
years, complete and put into operation, at the least, such
part of the ultimate development as the commission shall
deem necessary to supply the reasonable needs of the then
available market, and shall from time to time thereafter construct such portions of the remainder of such development
as the commission may direct, so as to supply adequately the
reasonable market demands until such development shall
have been completed. The period for the commencement of
the construction may be extended once, but not longer than
one additional year. The period for the completion of construction, carried on in good faith and with reasonable diligence, may be extended by the commission when not incomrest of the
.(The
patible with the public interests .....
subsection deals with forfeiture for failure to begin or complete construction within the time set.)
Comment: This is one of the vital portions of the act. The
section clearly shows that while the act permits a license which
will tie up a whole watershed and give the licensee substantially a
permanent monopoly of a stream, the licensee is obligated to do
the development work only as a market for the current develops.
A large part of the proposed works may not be touched within
the next fifty or hundred years.
By the above subsection the first unit shall be commenced within the time fixed in the license which must be within a year, but
a later sentence permits the extension of the time of commencement of not longer than one additional year, so the first unit
See Pennsylvania v. West Virginia, 262 U. S. 553 (1922).
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The period
,aust at all events be commenced within two years.
of completion of this first unit, or so much as the commission
deem necessary, is to be fixed in the license and is to be not longer han five years from time of commencement, but a later clause
empowers the commission to extend the time of completion indefinitely "when not. incompatible with the public interests".
Thus no definite limitation is put on the completion of the first
unit except that the commission may refuse to extend the time
of completion. This power of the commission to extend the time
It
of completion without limit, is found in some other acts."
seems fair to give to the commission this discretion.
The portion of the subsection dealing with the subsequent units
is the interesting one. The vital language is "and shall from time
to time thereafter construct such portion of the remainder of such
development as the commission may direct, so as to supply adequately the reasonable murket demands until such development
The writer understands this to
shall have been completed."
mean that a later unit need not be constructed by the licensee
until it appears that the unit is needed to "supply the reasonable
market demands", or, in other words, until it appears there is
such a probable market demand for the current produced as will
make the construction of the new unit profitable.
Certainly the
licensee ought not be compelled to construct units so as to produce that for which there is no adequate demand.
If there must
appear to be a reasonable market for the current before it becomes the duty of the licensee to construct a later unit, then it
is clear the commission can compel such construction only when
this demand can be reasonably shown and the courts will have
the final decision of the matter.
The provision in the recent
Cheat River license, emphasized strongly by the commission, and
evidently regarded as important, to the effect that at the end of
twenty-five years if all is not completed the licensee must show
cause why the whore is not completed, seems meaningless.'
There
is nothing in the act to prevent the commission from requiring the
licensee to show cause why the construction of any or all the
rest of the project had not been completed at the end of ten years
or at the end of twenty-five years or at the end of any other
2A
like provision is in the Federal Power Act, 16 U. S. C. (1926), § 806.
The time also may be likewise extended under the Virginia Act. Va. Gen. Laws
(1923), § 3581 (6).
'This is condition 11 of the conditions montioned in the opinion of the
Commission. See p. 32.
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number of years. If the licensee is compelled to show cause at
any time why it has not completed more of the project, it will
produce evidence that the reasonable needs of the then available
market do not justify it, and in case of an adverse decision by the
commission, the licensee will simply appeal to the courts. With the
licensee in a position of advantage as to market conditions and
records of sales and the like, no commission is apt to make any
great headway unless the licensee is very neglectful indeed 7 ' It
is probable that a licensee financially sound will always be willing
to construct a new unit, when convinced it would have a reasonable market for the current produced at prices which under the
commission's present rulings will yield a minimum of eight per
cent net profit, and a possible maximum unknown to any but the
officers of the utility.
In conclusion there can be no great objection to anything in this
subsection, except the great objection already mentioned, namely,
that this subsection is one of those portions of the act which together enable a licensee to get a monopoly on the water power of
a whole river which is practically permanent as to time, but with
the obligation to build only the. first unit. The later units it is
in duty bound to construct only under the terms of this subsection, that is, when the reasonable market demands require it.
No other water power act goes further than to license projects
which must be completed in the near future, that is, within five
or ten yearsOn A commission can with some reason find the rela71 The ability of utilities to convince the commission that rates are inadequate at the present time when utilities seem so prosperous seems marked.
It is probably largely due to the fact they know the conditions and are better prepared than are their opponents or the commission.
That would be
even more true in the situation which would arise here.
'5Here lies the possibility of the amortization fund which is provided for by
the Federal Power Act. The rate fixed to earn eight per cent net as a minimum may result in the utility earning twelve or fifteen per cent net. The
licensee can be required to set aside part of these surplus earnings which is to
be accumulated and deducted from the net cost of the plant if and when
taken over by the government. This becomes operative after twenty years.
After that time an annual amount of surplus earnings equal to two per
cent of the cost of the plant would practically purchase the plant at the
end of the fifty year period.
70See n. 30 sapra. The Federal Power Act in § 13 provides commencement
shall be within two years of issuance of license and may be extended two
years more. The period of completion to be set in the license but may
be extended two years more. The period of completion is to be set in the
license but may be extended if not incompatible with the public interests.
But the license is for the "project works" which is defined as the physical
structures of a project and a project is one power house only though there
may bo more than one dam attached.
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tive advantages and disadvantages of such a project, but under
our act the commission is charged with the duty of determining
the advantages to the state and the people of a project much of
which may not be erected for fifty or a hundred years, and, unless the commission is made up of prophets it is beyond reason
that its finding of advantages and disadvantages as to the later
units can be regarded as anything more than a condition precedent
to the granting of the license. No person or group of persons can
base such a finding on anything but guesses " as to what the future
will bring forth. History has abundantly shown that the vast
majority of all guesses are wrong. The guess here cannot be based
on evidence. It can be based only on the vague opinion of engineering experts as to the future events.
(e) That upon not less than five years notice in writing
from the commission, and upon due authorization by the
legislature of the state and after payment as hereafter in
this section provided, the state shall have the right upon
or after the expiration of any license or any extension thereof to take over at the fair value thereof and thereafter maintain and operate all of the property and rights of the licensee
appurtenant or accessory and valuable and serviceable to the
project which is the subject of the license. In addition to the
fair value of the property taken, the state shall pay to the
licensee, before taking possession of said property, such reasonable damages, if any, caused to the valuable and serviceable property of the licensee not taken; as may be caused by
the severance therefrom of the property taken; and the state
may assume all contracts for electric energy and power entered into by the licensee under the terms of this act relating
to the property and rights so taken by the state, provided
such contracts have been approved by the commission and
shall not extend for more than ten years beyond the date of
expiration of such license or any extension thereof. (The rest
of the subsection will be commented upon separately below.)
That the evidence produced is opiion, which any reasonable man would
know cannot be more than guesses as to what the future will bring forth,
appears from reading the opinion of the commission in its decision on the
Cheat River license. The opinion is seemingly based on what are alleged to
be present facts, but the various engineers are quite satisfied to tell possitively what will happen in the future but the whole based on what they now
assert they know which can be only some present facts.
The commission is
charged with the duty of finding advantages and disadvantages, so that it
can do nothing but make a finding one way or the other.
It doubtless
could refuse to find advantages based on such evidence.
It is said that the
business of fortune tellers is prosperous in these times of depression, and the
legislature has cast the commission in that role.
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Comment: By this subsection the state binds itself by contract
not to exercise its right of eminent domain except under the termi
and conditions therein contained.
If the act contained nothing
whatever about recapture by the state, then the state could recapture at the expiration of any license period or after the license
had become indeterminate. Under the above language it can take
over the property at such times only after giving five years notice
by the commission and after due authorization by the legislature.
Note first that the conditions are that the state may act only at the
expiration of a license period or after such expiration and before
any renewal of such license; second, that this must be preceded by
not less than five years notice from the commission to the licensee;
third, upon due authorization by the legislature, but whether this
authorization is to be before the five years notice from the commission or whether at any time after such notice is given does
not appear; fourth, after payment as provided. Section 35 of the
Act of 1915 allowed recaption on one year's notice. Unless there
is special power reserved in the act the state could not take over
the property except at the times provided in the condition first
named above. However, most acts do reserve power to take over the
works at any time, or at least after the expiration of a term considerably less than fifty years." It may be argued that the provision for five years' notice is to enable the licensee to prepare
to get out of the project, but as a practical matter of modern politics, it will give the licensee a five year period to see if it cannot
get a commission which has a more reasonable mind and which will
revoke the notice. Likewise if the legislative authorization must
be before the notice from the commission there would be two intervening legislatures elected and the legislative mind might be
changed by the licensee seeing to it that new and better legislators
were elected. Even if the legislative authorization might be after
notice from the commission, an active and powerful utility-might
be able to do much in the way of preventing such radical and
detrimental action on the part of the legislature, after being duly
warned of approaching danger by five years notice from the commission. If a commission could just be secured during the period
"'Under the Federal Act the works may be taken at the end of a license
period on two years' notice on paying the "net investment".
16 U. S. 0.
(1926), § 807. Under the Virginia Act the state may take by eminent domain
at any time. See Va. Gen. Laws, § 3581 (8). In New Jersey and Arkansas
it seems state may take under the existing law there being no specific provision in the water power acts.
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which would renew for fifty years the danger might then be postponed that long.' It is believed the sentiment for public ownership
of public utilities has never been strong in this state, and it seems
clear that a change in sentiment must occur before any commission
and any legislature will ever be able to bring about compliance with
these stringent conditions which the act attaches to the privilege of
recaption. This is the basis for statements made by the writer, that
the license once granted under this act is practically a perpetual
license.
Reservation of power to recapture by the state is of great importance because these plants may in the future become immensely valuable. The Federal Power Act gives a right of recapture at
the end of the first period which is not over 50 years, but provides for setting aside a certain percentage of surplus earnings
after the first twenty years, to create a fund which is accumulated
and in case of recaption is deducted from the net valuation.'
If
a plant becomes very valuable, under this scheme a part of the
profits yearly go into this amortization fund to be applied
eventually on the purchase price. Under the Michigan law all land
taken by eminent domain vests in the state and the power company
then leases this land from the state at an annual rental.
This
reservation of the privilege of reaption may be worked out in
several ways:
10
As heretofore stated it is not clear whether the legislature must authorize
the purchase before the notice is given by the commission but this is probably what is intended. There would then be five years within which two new
legislatures would have a chance to recall the authorization. Utilities habitually lobby vigorously in legislative halls. They would do so here.
10Some seem not to understand how a utility with rates fixed by a commission can have surplus earnings. The commission fixes a rate expected
to make a certain minimum yield. Because of numerous changed circumstances
that rate may yield a very liberal return of possibly six or eight per cent
more than was expected. Part of this may be put into the fund. Our public
service commission fixes rates but the rates fixed remain until someone brings
proceedings to change them. The utility usually tries to make its earnings seem
very small and at times succeeds when in fact they are quite large.
"Acts 1923, Ch. 238, § 5. This does not seem to be the sort of thing for
this state to attempt, if for no other reason because it did not start its
water power acts that way and a change would leave some licensees in one
situation as to its lands and some licensees in another.

https://researchrepository.wvu.edu/wvlr/vol37/iss1/2

44

Simonton: The West Virginia Water Power Act
WEST VIRGINIA LAW QUARTERLY
1. The state can reserve the right of recapture at any time,
or at least after some reasonable period, or certainly at any time
after the first license term expires?
2. The device of the Federal Power Act might be adopted,
After twenty years or, some other fixed period, the privilege may
be reserved to the commission to require part of the surplus earnings, if any, over and above a certain per cent,, such as eight per
cent net, to be set aside annually in a fund to be accumulated and
at the end of the license period if the state recaptures to be deducted from the valuation. This might result in giving the whole
property to the state free of cost after a considerable term of such
accumulation. If the state gives the license privilege to the licensee
there seems no objection to such a provision for repurchasing the
plant. This may be combined with the first suggestion above.
3. Michigan's peculiar plan might be adopted.
The remaining part of section 6 (e) provides how appraisers
are to be chosen, and how the valuation i to be fixed in case of
recapture by the state. It provides' that the board of appraisers
"shall make no allowance for unreasonable costs of financing, for
promoters' profit or for the value of the license or of any franchise,
rights or privileges granted by the state or any political subdivision thereof or any intangible values arising therefrom".
This may be adequate but the same sort of provision ought to be
inserted also in section 3 (j), for in making rates there should
be no valuation placed upon those things which are gifts from
the state and its subdivisions, nor allowance made for unreasonable financing and promotion costs.
This ought to specifically
appear in the rate making section as well as here. While the prevailing view is that the franchise which is a gift of the state should
not be valued in rate making there is enough question to make it
wise to insert express language in section 3 (j).
(f) Under all licenses excepting those of railroad corporations licensed solely for their own use, the reasonable
needs for electric power and energy on the part of the state
"If a franchise is given for fifty years and the state recaptures at the end
of thirty years it ought to pay the value of the unexpired franchise. That
would seem fair. On the other hand if recapture is at the end of the franchise period then no franchise value is proper. ' Of course the right to recapture without paying for an unexpired franchise could be provided for in
the act, and the utility would have to accept it if it accepted a license and
a franchise with such a condition.
See n. 81 smpra.

Disseminated by The Research Repository @ WVU, 1930

45

West Virginia Law Review, Vol. 37, Iss. 1 [1930], Art. 2
WATER POWER ACT
and consumers of this state who can reasonably be served by
the licensee shall have preference as compared with the needs
of others, and the commission shall have the power to enforce this provision by appropriate orders.
The Act of 1915 provided as follows: "Every corporation in
its application for a permit shall agree for itself, its successors,
and assigns, that the state of West Virginia by its proper authority
shall at all times have and freely exercise the power to regulate
and control the distribution and sale of all power generated under
such permit to the extent, that at the election and discretion of the
state by its- proper authority, of requiring that such power shall
be distributed and used within the state of West Virginia, and
such agreement and stipulation shall be signed by the applicant
as a part of its application, and shall be incorporated by the Public Service Commission into and as a part of each and every permit that may be granted hereunder ".' Contrast the provisions
of the two acts. While the Act of 1915 reserved this power to the
state, presumably such sale and distribution within the state would
have to be at reasonable rates which would yield the licensee a
fair profit.
The above subsection is very mild, but even so its validity may
be open to question. If the state has a proprietary right in the
flow of the current which it permits the licensee to use, then it
can impose any conditions it pleases upon the manner and use
of the energy produced.
Therefore if that is the case, under
this act this mild preference clause would surely be valid for a
prohibition on the export of current would be valid. But if the
power of the flow of the current is the private property of
riparian owners, then under the clause above might arise a question similar to that decided adversely to this state in Pennsylvania
v. West Virginid' some years back. This preferential clause above
probably would be sustained by the United States Supreme Court
even though provision as to preference for natural gas was held
invalid under the commerce clause of the Federal Constitution.
Space will not permit a discussion of these very interesting questions, but in considering any possible amendments they must be
kept in mind. Maine has attempted to control completely the export of electric current made from water power within the state.
Wisconsin has a preference clause which is stronger than the
'§

15. See also § 26.
262 U. S. 553 (1922).
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above," and the Wisconsin Commission has recently proceeded to
enforce it (according to newspaper reports) but there has as
yet been no court ruling on its validity. The writer is of the
opinion that this preference clause is valid. If this is so it seems
also the state could impose a license or tax on exported current
larger than that on current used locally since the difference between a clause imposing such tax and the above clause is one of
degree.'
(g) There shall be reserved to the state of West Virginia
the right to regulate and supervise the amount and flow of
impounded water in connection with the operation of any
dam or dams, in order to carry into effect any program of
flood control which may be adopted by the state.
Comment: This ought to include the privilege of regulation and
control in times of great drought. The recent act of a licensee
in releasing water from the Cheat River pool, in order to aid
navigation in the lower Monongahela River in Pennsylvania, is
an illustration of this. In theory a dam and reservoir ought perhaps to promote the fish life, but in practice the water is let out
at times which seems to tend to the destruction of fish.
Here
is a problem which has had little investigation and over which this
act contains little in the way of control. When we hear of regions
where inhabitants value every fish pole they see brought in by
visitors, at at least fifty dollars to the community, it is easily
seen how the real value of a live bass in a river may be five dollars
a pound and his market value after capture fifty cents.
But
moving barges in the lower Monongahela is as yet far more
valued than the lives of the bass in the Cheat River pool. Possibly
fish were not harmed, but the point is the act has no adequate
provision for control of this problem, nor is it regarded important
enough to have carefully investigated.
(h) This subsection provides the licensee, with the approval
of the commission, may lease to any manufacturing enterprise in
the state, not exceeding fifty per cent of the water power or of
the electrical capacity owned by licensee. The commission's approval may be granted in the license.
But nothing herein is to
limit the amount of electric energy that may be sold or delivered
to any one consumer. The first part applies to water power and
See Wis. Stats., Ch. 31, § 27.
"It is hoped there will be an article discussing these matters in the next
issue of this Quarterly.
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electric capacity only and not to the electric current manufactured
by the licensee from the water power. Of the latter, any quantity
may be sold to one consumer whether that consumer is within
or without the state.
Section 7. Any corporation, including a licensee, and any
municipality or person, utilizing or obtaining benefit from
any increase in flow above the natural flow of a stream or
streams by reason of the impounding of the water of any
stream or streams by a licensee, shall, whenever such utilization or benefit is for the production of power or energy, reimburse such licensee for such part as may be equitable of
the annual carrying charges of such impounding ...
Comment: A similar provision is found in the Federal Power
Act." If one licensee erects dams and creates huge reservoirs which
impound large quantities of water, which would otherwise escape,
and thus increases the flow of the stream in times of low water,
this will increase the value of dam sites down the river. Here
is an attempt to secure some compensation for this increase. The
writer lacks the knowledge of engineering to form an opinion as
to how well this attempt will work.
When the Chicago Drainage Canal was opened the large steady
flow of water made certain dam sites valuable which had been
worthless, and an unsuccessful attempt was made by the state of
Here by making large
Illinois to prevent their development."
reservoirs there would be the same tendency to increase the value
of dam sites in the lower part of the stream.
Section 8. This is a long section which confers power of eminent domain on licensees under this act and sets out in great detail how all sorts of interests may be taken. It seems to provide
for the taking of all sorts of property and is by far the most
comprehensive and exhaustive provision found in any of the water
power acts. A very comprehensive provision on eminent domain is
certainly essential to aid an extensive water power project, for all
sorts of interests will be sure to stand in the way of the enterprise.
A detailed study of the section has not been made. No comment
will be made on any of the section except the last paragraph of
subsection (c) which reads:
All waters confined in reservoirs by licensees under this
act shall be and remain public waters, and nothing herein
shall be so construed as to prevent free access to and from
"See 16 U. S. C. (1926), § 803 (f).
"State of Illinois v. Economy Power Co., 234 I1. 497 (1914).
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and free use by the public of the waters in such reservoirs
and other waters within the project of any licensee, or the
free access to and from and the riparian use of such waters
by the owner of lands contiguous to the land acquired by condemnation under this section or otherwise for the purpose of
constructing said reservoirs, or to prevent free access to and
from and the use of the water in reservoirs of the licensee
by raih'oad companies as provided in section fourteen of
chapter fifty-two of the Code of West Virginia, which section is neither repealed nor in any way amended by this act.
This not only gives riparian rights to those whose lands adjoin
the reservoirs but probably gives to the public greater rights than
would otherwise have been enjoyed for recreational purposes.
Too little attention has been paid to the matter of recreational
advantages and to the effect of development of dams and reservoirs upon scenery, upon fish and upon wild life in general. Too
little attention is given to the value of these things and many
people disregard the possible great economic values these things
may have. The writer does not purport to know whether the development of water power is advantageous or disadvantageous
viewed from this standpoint. Possibly there may be very great
advantages. The point made is that relatively little attention has
been paid to this phase of the matter, yet it is vastly more important, even in dollars and cents, than most people realize.
Regions of great natural beauty and with fine summer climate
may be developed so as to bring into such regions millions of dollars per year. It is even conceivable the Cheat River tourist business might within fifty years completely eclipse the theoretical
$100,000,000 to be spent in water power development under the
license. A tourist business of $10,000,000 a year would be far better than the water power development unless large industries
°
came into the region. But the point is this possibility is neglected."
Large dams do seem to have a bad effect on game fish but why we
do not know. Possibly it is the manner of handling the water in the
pool rather than the pool itself that kills fish. But this ought to
be investigated and ought to be specifically covered in the act,
instead of relying on "engineering experts" for our information
If the state university were interested, this
as to these things.
would be as valuable a matter for research of great economic value
Possibly these
to the state as anything that may be suggested.
" The income to a region from such sources is most beneficial. The state's
owun products are utilized to supply the same so most of the tourist dollar
finds its way into the pockets of the pcople of the state.
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great dams and reservoirs will greatly increase the recreational
advantages of the state, and possibly they can be made of like
advantage to fish and game development. This act ought to make
specific provision for the study and due consideration of these
valuable advantages to the state, and engineering experts are not
safe to follow here.
Section 9. This section forbids the acquisition by the licensee
of any hydro-electric development with an installed capacity of
one thousand horse power or more or of a licensee or permittee
The
under this act or under either of the two previous acts.
last three lines of the section contain a misprint, and as they now
stand the meaning is not apparent.
Section 10. This provides nothing shall interfere with navigation where the government has jurisdiction. It provides licensee
must provide raft-chutes, log-chutes, booms and other devices for
use of the public in floatable streams. If a dam is over thirty feet
high the passage of fish need not be provided for. In most acts
there is a similar provision as to fish except the dam height is
usually much lower than here.
Section 11. This section permits a corporation which had located a dam under preceding act and expended $50,000 in its construction to have all privileges under this act as if a licensee but it
may apply for a license. This gives the licensee under the former
act all additional advantages given by this act without compelling
This idea
it to assume the disadvantages unless it so chooses.
further is carried out in section 18 which provides licensees under
the previous act shall pay only the greatly reduced fees provided
for by this act.
Section 12. For the use of any municipality of this state
or of the inhabitants thereof, any municipality or any public
service corporation authorized to supply water to a municipality or to the inhabitants thereof may by purchase or by
condemnation proceedings under such regulations as the commission may prescribe, take water from the reservoir or reservoirs constructed and maintained by any licensee. Provided,
however, that when any project interferes with the existing
water supply of any municipality, the said municipality or
public service corporation supplying water thereto, shall be
entitled to take water, not in excess of the natural flow of the
stream, from said stream, reservoir or reservoirs free of cost.
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Comment: The act of 1915 merely stated that nothing therein
should prevent the municipality or water corporation supplying
the inhabitants thereof from taking water from the reservoir
under such regulations as the commission might prescribe.
The
water itself was evidently intended to be free to the municipality
or to the water company taking it and supplying the municipality.
The effect of the above section ought to be well considered by all
communities of the state located near streams where licenses may
be obtained under this act.
The proviso of the above section applies only to those municipalities or the water corporations supplying them, which are taking
water from the stream at the time the license is granted.
They
may take water up to the entire natural flow of the streams free
of cost. But after the license is granted, or at least after the dams
are constructed, any municipality or water corporation must take
its water supply from the licensee by eminent domain, if the water
is to be taken from a reservoir created by a dam.
This plainly
limits the privileges of municipalities to take water as they existed
at the time the license was granted. This seems clear.
It also
seems clear that the municipality may find eminent domain proceedings very costly. Suppose there are a dozen huge dams along
a stream and a municipality attempts to secure its water supply
from the upper reservoir. The licensee can show that a given
quantity of water would during certain seasons pass in turn over
each dam down the stream, and produce power at each dam, and
dus it might very well produce evidence of value which would
make the water supply costly. It can reasonably claim a privilege
granted by the state to have the water pass in turn over each
dam, thus giving it a property right in the flow which must be
paid for if taken by the municipality.
Some of this water taken
will be lost in so far as the power plant is concerned.
So far the law has tended to favor the securing of water supplies from streams by municipalities.
Such use certainly ought
always to be paramount to the privilege of using the water for
the production of electric energy.
If the stream was large, the
municipality, previous to the passage of this act, did not have to
pay for the water taken from the streams. This will now be
changed as to municipalities located along the reservoirs, and the
length of these reservoirs may in time make up a large per cent of
the total length of the stream.
The next question which arises is, first, how will this act affect
those municipalities in a position to take water from the stream
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between reservoirs, and, second, how will it affect those who desire to secure a water supply by taking from a tributary anywhere above these reservoirs, the water from which tributary
flows into the reservoir or into the stream above and can be used
With this act worded as it is, there seems
in producing power?
to arise a very grave question which ought to be carefully considered before licenses have been granted in many of our
streams."
As to the first question above, it is true the section is silent as
to whether the water must be taken by eminent domain or not.
It is likewise silent as to the second. But the difficulty is that we
do not know just what interests in the water the state grants to
While the state may not have any
the licensee by this license.
proprietary interest in the flow of the current, there is no question
whatever as to its power over the great bulk of the water in the
stream. It may prohibit a municipality from taking water from
any stream if it so desires. " So let us assume that the state has no
right to prohibit the use of the current for power purposes, but
that it can prohibit any one but a riparian owner from taking
water from the streams. It grants to a licensee the right to use the
flow of the current in a river, and this grant is a contract which
it cannot later impair, and one which it may legally enter into.
Has it not granted to that licensee the privilege of using the water
which flows down that stream for the purpose of producing
power? Can it then assert that the water may be taken out of the
stream and its tributaries above a dam so that it will not pass
It
down and produce power and so far defeat its own license?
disabled
can be reasonably argued that the state has by this license
itself from permitting this right acquired by the licensee to be
O It seems to the writer that no one representing our future municipal communities could have been present at the legislative councils when this act
was being debated. Certainly water power development is not so vital that
to attain it the existing privileges of municipalities to water should be
But it will be said
limited, so that water can be used for power purposes.
Yes, that
all they have to do now is pay the utility which has the license.
all, but they may find this is more than enough.
is 02
Hudson Water Co. v. McCarter, 209 U. S. 349 (1908) (holding a stato
may prohibit taking of water from streams and lakes for transportation out
of state); City of Trenton v. New Jersey, 262 U. S. 182 (1923), (holding
state may forbid municipalities from taking water from streams or lakes).
The latter case is to the' effect that the state holds the right in the water
for the people. The water belongs to no private owner except for the very
limited right of riparian owners to take it. Hence state nay regulate taking
of water as it pleases. In our case by giving the privileges of use of the entire current has the state impaired this right in the water so a municipality
must pay the licensee?
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taken without due compensation, and if so, no municipality in the
future would be able to take water from that stream or any of its
tributaries without paying the licensee for the property right impaired thereby.
Here then is one section which ought to specifically reserve
to municipalities which may grow up in the future, the privilege
of an adequate water supply. The section leaves this in a muddle,
with legal problems to be later thrashed out with possible defeat
But why is a municipality
for the municipalities concerned.
which must secure its supply from a reservoir to be on a different footing from those which can get a supply from the stream
above or below the reservoir? In some cases the water would not
be convenient were it not for the reservoir which backs water up
for miles where there was little before, but some municipalities
would be right beside the pool and if no dam were there would
Why are they to be in a different
be right near the river.
As stated
class from those above and below the reservoir?
under
the
necessity
above even the latter may find themselves
of paying the licensee for the water, in which case all would be
served alike, but it is clear that those along the reservoirs must
buy the water privilege if they take it from the stream where
there is a reservoir.
If the state has a proprietary right in the flow of the current
as our Supreme Court of Appeals and the commission have both
asserted, then it would seem that if the state once grants to a
licensee the right to use the current of a stream, then the licensee
would get by contract a privilege of the use of the entire current.
It would follow that thereafter any municipality which desired
to take a water supply from any stream in the watershed, provided
the stream flowed into the river above the lower dam, would have
The only exception to this
to pay the licensee for this privilege.
is the limited right to take water which the riparian owners have.
This is specifically reserved in the act,"' and it would make no.
difference if it were not, for it is a property right which cannot
be impaired without due process of law. But only a small village
could possibly get a water supply under cover of the privilege of a
riparian owner, even if the courts took a favorable view of the
Some courts, however,
right of a riparian owner to sell water.
hold a riparian owner has no right to sell his water right where
the water is transported off the land and used.'
o3See § 1 of Act.
"

For cases both ways see notes 34 A. L. 1R.330, 54 A. L. R. 1411.
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A practical consideration which might be mentioned is that
when a municipality at present takes water from a stream, the
lower riparian owners usually are not alert to object, and to
sue to compel the payment of damages. Riparian rights are usually
not enforced by those who might have actions. But all this would
be speedily changed if a large public utility licensee got extensive
rights to the flow of the current. Experience has shown that such
corporations are alert to take advantage of every legal opportunity,
and for that purpose employ large staffs of competent attorneys.
Riparian rights have been so habitually disregarded in the state
that little attention is paid to them, but with a utility using the
water to produce power this would be changed, particularly
where actual damage could be proved.
It is submitted this section ought to be changed and that the
privilege of taking a water supply ought to be preserved to those
future towns and cities which may appear near these rivers."
Section 13. Any corporation such as is described in section two of this act or any licensee or any other party to
the record feeling aggrieved by any decision of the commission granting or refusing to grant any license, defining the
limits of a power site or refusing or failing to define such
limits or to define such limits with sufficient extent or by
any other final decision or order of the commission may appeal therefrom, within sixty days after such decision is made
and entered, to the circuit court of Kanawha County with
trial de novo in said circuit court and either or any party to
the record may appeal from the decision of said circuit court
to the supreme court of appeals within sixty days from the
time the decision of the circuit court is rendered ......
For
the purpose of such appeal to the circuit court and the hearing thereof the original record before the commission, duly
certified, shall be used in connection with any additional
evidence offered by any party in interest and the appeal to
the supreme court shall be upon the record in the circuit
court in the usual manner .....
.. Mandamus shall lie to
compel the commission to act upon any application for license
or other proper matter for said commission to decide, and
to render without unnecessary delay any decision from which
an appeal lies.
Comment: This section specifically allows an appeal from orders
granting or refusing to grant a license, first, to the circuit court
"Provision ought to be made to protect the future growth as well as the
present. The state ought not grant away the water in the streams so that
municipalities have to pay heavily for it.
True, New Jersey requires a
municipality to get permission to take water, but this is for the benefit of
the municipalities of the state. It is intended to conserve the water supply.

https://researchrepository.wvu.edu/wvlr/vol37/iss1/2

54

Simonton: The West Virginia Water Power Act
WEST VIRGINIA LAW QUARTERLY
of Kanawha County where there is a trial de novo, and from there
as a matter of right, to the Supreme Court of Appeals. If provisions for these two appeals are valid, and about this there is
grave question, one cannot but commend the act for providing
two appeals, so that the order entered by the commission may be
reviewed first by a circuit judge and then by the Supreme Court
of Appeals. The power granted to the commission and governor
in granting licenses under the commission's interpretation of the
act, is a power to grant away as agency of the state a valuable
The responsibility
resource belonging to the people of the state.
is so very much greater than has heretofore been entrusted to a
commission that any subsequent review of the matter must be
welcomed particularly, if by judges who presumably are independent."
Under previous decisions of our courts there is grave doubt
whether this appeal to the Supreme Court of Appeals permitting
them to review the entire proceedings both as to facts and as to
law is valid under our constitution."7 If the appeal to the Supreme
Court of Appeals as allowed by this act is unconstitutional, it is
only reasonable to hold the entire act void, for the legislative
scheme would be impaired by thus cutting off this additional.
safeguard. This matter will not be discussed in detail here but if
the point made is valid the act ought to be amended and some
The act of 1915
way provided to get rid of this difficulty.
allowed no such appeal.
Section 14 provides that nothing in the act shall abridge the
right of the state to develop water power where a license has not
been granted or if granted has been terminated. This adds nothing
to the state's powers.
The section then provides the right to "alter, amend or repeal
This is also probably a
this act is hereby expressly reserved".
useless provision though it seems to be found in all water power
acts. It then provides that no alteration, amendment or repeal
shall affect the rights of any licensee under this act or under any
former act, but the licensee and state may change the license by
mutual consent. This again specifically provides only that which
would follow anyhow in so far as the important portions of the
act are concerned. A license once granted under this act is conOaTwo such appeals give more of a safeguard than none.
-United Fuel & Gas Co. v. Public Service Commission, 73 W. Va. 571,
80 S. E. 531 (1914).
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trolled by it is long as such license lasts, unless the licensee and
state change it by agreement.
Section 15 provides penalties for those who wilfully fail or refuse to comply with the provisions of the act or of any license.
Section 16. The commission shall have power to grant
licenses hereunder to private persons or corporations for the
generation of electric power and energy to be used by them in
private enterprises; but nothing herein shall be construed
to confer on such private persons or corporations the right
of eminent domain, but before any such license is granted,
the commission shall consider the best development for the
interests of the state and may grant such licenses with such
conditions with reference to further development of water
power as to said commission may seem best.
Most acts differ from this act and from that of 1915 in providing that private persons, partnedships and associations as well
as corporations may secure licenses."
In this state the license has
been limited to public service corporations and this section is then
inserted authorizing the licensing of a private enterprise for its
own private use. It is very doubtful whether the acts of other
states are wise in not limiting licenses as in this act. The license
to distribute electricity to the public might properly be limited
to utility corporations and as a practical matter it is almost all
done by such corporations. The retention of the right of individuals in most of the acts is probably based more on sentiment or
prejudice than on practical considerations."
As has already been mentioned heretofore, this act is drafted
on the theory the state owns something which the license grants
a permit to use, and therefore the commission is given power
under this section to impose conditions on private applicants and
to consider the best interests of the state, presumably even having
98"To issue licenses to citizens of the United States, or to any association of such citizens, or to any corporation ....
pality ....
" 16 U. S. C. (1926), § 797.

or to any State, or munici-

Arkansas permits a license to any person or corporation chartered by the
state or which has a permit from the United States. Ark. Dig. Stat. (Supp.
1927), § 10457 b.
In Michigan a specially organized corporation is formed to develop water
power. Mich. Acts 1923, Ch. 238, § 2.
In Virginia license may be to a "person, firm, association or corporation". Va. Gen. Stat., § 3581 (3).
99The licensee must exercise right of eminent domain, and must be a publie utility. At present there seems no reason why this should not be limited
to corporations. Private persons and corporations can get licenecs to build
dams for private use under the above section.
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power to refuse the license if not considered for the best interests
of the state. If the right to use the current flow is in the riparian
owners then the legislature has no power to authorize the commission to exercise any control over a license granted under this
section except in so far as such control might come under the
police powers and under such powers as it might have as to fisL
and navigation.' Any power beyond this is unconstitutional. On
the other hand, if the view that here is something which the state
has to give away-a property right or privilege-then it would
follow that the commission may be authorized to deny a license to
private individuals altogether, or to grant such license upon such
But certainly if a private
terms and conditions as seem best.1"'
corporation buys all the land and all necessary rights privately
there is much doubt whether the commission can be authorized
to do more than consider the effect upon navigation, fish and the
like.
Section 17. The sections, provisions and clauses of this
act shall be deemed separable each from the other, and also
in respect to persons, firms and corporations mentioned therein or affected thereby and if any separable part of this act
be, or be held to be unconstitutional, or by any reason invalid
or unenforceable, the remaining parts thereof shall be and remain in full force and effect.
This section seems quite proper but it does not mean that if one
part is held void the others inevitably stand. If the portion held
void is such a substantial part of the legislative scheme as to
materially change the entire act, the whole act must be declared
void. Thus if the appeals provided to the courts in section 13 were
held invalid leaving the decision of the commission as constituted
absolute and final, the purpose of the legislature to have two
court hearings would be defeated and clearly what is left would
not be what the legislature contemplated and the whole ought to
be void. On the other hand if the authorization of the commission
to refuse licenses or impose conditions when applied for by private
11In other words one who is private owner of a dam site with the necessary flowage rights has a right to a license under this act without any conditions or any control whatever except under police powers of the state.
In such case the right to use the flow is in the individual, and any attempt
to prevent him using it would be unconstitutional as taking property without due process.
101In such case the private applicant would not as owner of a dam site
and flowage rights have any privilege of using the current unless granted
to him by the state.
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parties under section 16 were held void as suggested in the comments to that section, then that would affect the legislative scheme
little, if any, and the act could stand with the rights of private
parties as given under existing law.
Section 18 provides the acts of 1915 and 1913 shall remain in
force as to licenses issued under them respectively except in lieu
of the annual royalty provided therein. The license fee fixed by
section six of this act shall be assessed by the commission, but
licensees under either former act may elect to become subject to
all the provisions of this act, otherwise only the licensee fees provided in section six shall apply to them. This license fee as has
been pointed out is lower than the fees provided by the former
acts so this is an advantage given such licensees.
Of course this
lowered licensee fee is a gift by the state to those licensees under
previous acts, for which they ought to be grateful.
If the state
desires to do this why should any further comment be needed?
Section 19, the last section of the act, merely repeals the act
of 1915 and all other acts and parts of acts inconsistent with that
of 1929.
A few statements may be made in conclusion.
Why is it so
essential to have immediate exploitation of our potential water
power? Is it certain this is wise economic policy in the leading
coal producing state when it is evident that hydro-electric current
will compete with steam-generated electricity?
It is submitted
this is a serious question and ought not be ignored. There is no
doubt much of the public sentiment in favor of development of
water power is based on erroneous ideas of benefits to be derived
therefrom.
If it is to continue the policy of the state, to encourage water
power development, then here is an act which at least will encourage the licensing of projects. Whether it will encourage the
actual construction of dams remains to be seen. Signs of fear of
monopoly are found in the act of 1915 but none are to be found in
this act. But one cannot but wonder why development of potential
water power is so desirable that the state must give the privilege
to utilities for a nominal price in order to induce them to undertake development. If "white coal" is as important as its supporters assume why must the state grant it almost free of charge?
No reasonable answer to this has been suggested.
If it is desired to conserve the resource for the benefit of the
people of the state then this act fails to accomplish that purpose.
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Conservation of this sort might be accomplished by a special tax
on exported hydro-electric current. Such a tax if it produced
revenue would be a tax paid by citizens of other states.
It also
might tend to make the state attractive to industry and thus encourage such development. It is hard to see how the present act
can have that effect in the northern part of the state. The commission findings that this would occur in its opinion on the Cheat
River license are far from convincing.
But though the legislature desires the act to stand as it is, there
are several defects which have been pointed out above that ought
to be corrected. The principal ones of these are in section 12, in
section 6 (c.) and section 3 (j). These defects are discussed above
in the comments to these portions of the act. A number of other
less important defects will also be found discussed in the comments to various sections.
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